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Environmental principles lack legal teeth. Critically discuss in relation to one
such principle.

Introduction

Envummentalprinmples exist in intemnational declarations (such as the Rio Declaration);

policy documents, treaties, directives and the jurisprudence of the courts. However, owing to
the vague and multiple definitions of these principles, there continfié
debate" as to whether these principles carry sufficient legal teeth,
he'most controversial principle e

£ Many legal

|l |-'| u_l.uf . J

scholars stlll debnte whether it is even an environmental principle at all This essay will
critique the precautionary principle and 1ate whether it requires further legal foundation
for it to maintain a fundamental place in environ m‘ﬂw

‘In order to protect the environment, the precautionary approach shall
be widely applied by States according to their capabilities. Where
there are threats of serious or irreversible damage, lack of full
scientific certainty shall not be used as a reason for postponing cost-
effective measures to prevent environmental degradation.*

it can be shown that th :
i therefore a logma] eoctensmn of‘ common sense eoncapts'
of prevention is worth a pound of cure”; “better safe than so
“first, do no harm”.”® Despite its frequent implementation, the @émlﬂ'las
“ncither a @Bmonly agrecd definition nor a set of eriteria to, mﬁantrimptmnmﬂm’ "Ashl
principle, it challe: us to prevent environmental harm before it actually takes place. It
must also be noted that the precautionary principle is usually only applicable where the {
following elements are evident: ~

3 The precautionary approach
 puide daily life: ““an cunce

aor—

z M F. Rogers I A Smden and T De Lacy, “The Precautionary Principle for Environmental
Management: A Defensive-expenditure Application’, Journal of Environmental Management (1997)
51, pp. 343-360.

* The Stockholm [Dee! 1101 3 Environment, 1

’ M Martum and J A. Tickner, "I'he pret:nuuonnry principle: pmlectmg public health, the
environment and the future of our children’ (World Health Organization 2004), p 36.




s First in sﬁuahomﬂx olving a significant level of unceriainty. These
involve scenarios where the threat is fairly certain (1.e. a causal link
can be established between an action and environmental damage, the
probability of occurrence can be calculated, and the damage covered
against), ‘measures may also need to be taken' * However. these ought
to be viewed as preventive and not precautionary measures: and

e Second, where there is a risk of environmental damage. In situations
where there is no indication of a threat to the environment, the
principle will not apply: and

e Third. where there is a threat of serious and irreparable harm. ‘Where
threatened damage is trivial or easily reversible, the principle will not
be relevant’.”

To realisc the legal rationale for taking environmental precautions, we must break down the
precautionary principle into its constituent norms. Ethically speaking, the precautionary
principle can be subdivided into three normative propositions,

Firstly, the precautiau)' principle demands that we anticipate environmental damage before
it actually occurs.'® To date, however, this first substantial proposition implied by the
precautionary principle has surprisingly ‘not received much direct attention in the academic
literature of the principle”."

Secondly, the precautionary principle implieﬂ'norm to pre-emptively prevent environmental
damage. We can contrast this proactive view with the reactive approach, “which suggests an
llgfmon to lemedy or compensate damage after its realisation’.”* Edward Soule provides a
similar account of this second normative proposition implied by the precautionary principle
through his emphasis of ““a commitment to risk avoidance in terms of some environmental
risks”™,'* In his opinion,

sometimes regulators should prohibit (or constrain) the
commercialisation of environmentally risky technology, even though
the science that identifies the risk is uncertain and even though
economic or other factors might recommend otherwise®. '

¥ ‘Gwdelines for Applying the Precautionary Principle to Biodiversity Conservation and Natural

Resource Management', as approved by the 67th meeting of the IUCN Council (14-16 May 2007), p 2.

o

'“On the basis of a review of official documents and the related academic literature, the relevant types
of harms include: (1) environmental damage. e.g loss of biodiversity: (i1) human deaths and health
hazards such as increased allergies. and (i1i) harm to other sentient beings: Other kinds of risks such as
econol es — I acknowledged at all (see A. Nollkaemper ‘“What You Risk Reveals What You
Value™ and Other Dilemmas Encountered in the Legal Assaults on Risks' in D. Freestone & E. Hey
(eds.). The Precautionary Principle and International Law: The Challenge of Implementation (The
Hague: Kluwer L ternational 1996) — are considered at most indirectly.

" M. Ahteensuu, ‘Rationale for Taking Precautions: Normative Choices and Commitments in the
Implementation of the Precautionary, Principle’, (University of Turku: TRAMES 2007), 11(61/56), 4,
pPp. 367.

" Ib sl 368.

"* E. Soule. *Assessing the Precautionary Principle in the Regulation of Genetically Modified
Orgamisins’, International Journal of Biotechnology (2002)4 (1), p 21.

" Tbid.
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2
Pre-emptive measures may include phase-outs or oulright bans, Eomlorla, pre-market
testing, labelling, and requests for extra scientific information before proceeding’."* Other
precautionary responses would include the establishment and implementation of new (
precautionary risk assessment methodologies. The latter reflects a heavy emphasis on the first
normative proposition of the principle. The focus is not only on how to address the identified
threats, but also on the methods to anticipate and assess the threats in the first place '

The third nonnative proposition from the precautionary principle concems the comnect role of

seientific knowledge in the environmental decision-making. The precautionary prineiple

prescribes that adequate scientific n:tandmg of an :demlﬁed threat is an unnccessary <3
condition for takin autions.'” This fes : precautionary pi e (or
n:bmunmwa%ﬁm previous iuxﬁmwm‘kmmmc roaches.'*
However, this third proposition does not suggest that any suspicions of risks are sufficient to
trigger precautions, but that we ‘“should act based on the best available seience, albeit
tentative, inconclusive, or in dispute™.'”

‘Precaution’

Precaution is one of the ‘guiding principles of el_wianental laws in the European Union’.**~+
There hag been considerable debate concerning the concept of precaution, particularly i
whether it should be acknowledged as a legal principle as well as being a sound policy LO
approach.*' Critics have argued against the recognition of “precaution’ as a “principle” of
environmental law, which implics a wide obligation to apply precaution in decision-making,
favouring the designation of precaution as ‘merely one particular policy/management

“approach” to dealing with uncertain threats.** Although it is indisputable that i growi ?‘r
number of particular contexts there are strong legal requirements to apply precautiort, there
remains constant debate as to wlm:r precaution has been assimilated into international
customary law. The ‘Guidelines for Applying the Precautionary Principle to Biodiversity

Conservation and Natural Resource Management i)

N Bt main instruction forapplying the
precautionary PANGIPIE correctly suggests that it ‘requires a cc legal and policy basis and
an effective system of governance’.” The advisory document also requires the establishment
and maintenance of ‘adequately resourced mstitutions’ to conduct research into ‘risk and
uncertainty’ in environmental decision-making and ‘natural resource management®.*

= Ahlasuu (n11), p 368,

'“ For an example of precautionary risk assessment methodologies., see J. A. Tickner, ‘Precautionary
Assessment: A Framework for Integrating Science. Uncertainty. and Preventative Policy” in ). Tickner

) Precaution, Enviranmental Science, and Preventive Public Policy (Washington DC: Island Press
2003) For an ana Iystmhc umplemented (narrow and broad) precautionary policies within the
European Union. see L. Levidow. §. Cam, & D Wield. ‘European Union Regulation of Agri-
Biotechnology: Precautionary Links between Science, Expertise and Policy’, Science and Bublic
Poliey (2005) 32 (4),

le (n 13), p 21.

" N.A. Manson, 'Formulating the Precautionary Principle’, Emvironmenial Ethics (2002) 24, p 264.
v §8he (n 12, p 21.
"D Kriebel, J. Tickner, P. Epstein, J. Lemons, R, Levins. E. L, Loechler, M, Quinn. R Rudel, T.
Schettler and M. Stoto . Precautionary Frinciple mn Environmental Science” . Environmental
Health.PaJecmres (The National Institute of Environmental Health Sciences  2003) 109(9), p 871.
*'W. Th. Douma, The Precautionary Principle (The Hague: T.M C. Asser Institute 1996) <49(3/4),
pp. 417-430.
* “Guidelines for Applying the Precautionary Principle’ (n 8}, p 1.
* Ibid
* Ibid.

4




The precautionary principle is onelof a number of embryonic primary principles of soft law
‘that could develop either into widely accepled legislative treaties or into customary
international law” and thereby converting them from ‘aspirational” ncm into legal
obligalions.z'{ The precautionary principle is therefore already widely considered to be a non-
binding principle of customary interational law.” However, this concept i§ hard to justify for
several reasons. Th¢@recautionary principle is still particularly vague, despite being
interpreted through several diffe rethods and is rejected by much of the world on a
national level.” For instance, B Dispute Settlement Body of the World Trade Organisation
(WTO) has expressed doubts as to whether the p'nmionary prineiple is enshrined in
customary international law or is considered Lo be a general principle of law under the
definition provided by Article 38(1)(c) of the Statute of the International Court of Justice
acn.®

The precautionary principle’s wording may be unusual, like in the Paris Convention 1992, but
normally the pumlp]e is restricted in international law to situations where there is “threat of
serious damage” or “reasonable grounds for conan“ * However, international policy
dialoguc concerning the precautionary principle 18 fairly, olearly articulated. Significant
elements of this dialogue ‘include:

] takmg precautlonary measures even if not all cause-and-effect relationships are fully

i g the full range of alternatives to a partioular activity; and
mbgi_igg_oﬂ a we:ghl-of “the-evidence approach, rather than waiting for absolute
eertainty. "

The question we should ask oursclves is ththc precautionary principle is alrcady
accepled as a general principle of international law (as deseribed by Article 38 of the Statute
of the International Court of Justice) ‘or as customary international law”."'

By its o\\nlaturc. customary law is dynamic, duc to the fact that it evolves gradually or
speedily, and eventually becomes codified. In emerging arcas of law. state practice as !

—@

.. Guruswamy, International Environmental Law in a Nutshell (4% edn, Thomson Reuters 2012), at
@
* A, Nollkaemper. 'The Precautionary Pringiple in International Environmental Law: What's New
U the Sun?’, Marine Pollution Bulletin (Pergamon Press plc. 1991) 22(3). pp. 107-110
¥ @, Tinker, ‘State Responsibility and the Precaulionary Principle’, in D. Freestone & E. Hay (ds.),
TMPWMMW Plinciple andInternational Law = The Challenge of implementation 53'(The

* Kluwer Law Intertiational 1996).
S WTG, Appellate Body Report.on EC Measures Concmrg Meat and Meat Products (Hormones),
WT/DsS48/AB/R, 123 (16January 1998); Statute of the International Court of Justice [ICT], Art.
B8(1)¢)- 12
** 1992 Paris Convention for the Protection of the Marine Environment of the North-East Atlantic,
2354 UNTS 67, 32 ILM 10691993 3
" Smith (n 6), p 270.
¥ European Commission, ‘Workshop on EU Legislation; Principles of EU Environmental Law’,
Eiropean/Conmission & European Envivonment Agency (European Commission 2012), p 19,

—_—




(ret
evidence of opinio juris quickly establishes customary intcnmnal law. In such w P
ense of

customary international law may advance instantly due to ‘the necessity to prese
order in the uncharted face of progress *.**

Distinet similaritics can be drawn between ‘the cmArgenss of rules on space sovereignty and l g
the present status of the precautionary principle”.” Once again, countries face a c:d

challenge, affecting all and caused in some ways by all. During a case concerning space

sovereignty, the mutual recognition of some 66 states led to the acceptance of a customary

rule. In another case, the twelve-mile territorial sea mle was ‘recognised as customary j
international la\men accepted by 102 nations *.* Here, the numbers reflected the

development of customary international law. Today, the precautionary principle is recognised

by 34 countries, clearly indicating its emergence as customary international law. ™ —

Nevertheless, the precautionary principle has received no auﬂmﬂtive. workable definition in
international law. In intemational discourse, ‘Canada defends the precautionary principle . ™"
Although the Canadian Environmental Protection Act (CEPA) 1999 and the Rio Declaration
1992 feature definitions of the term ‘pnecaulion‘,” many other similar inlernational statutory
definitions contain conspicuous gups.is The Pest Control Products Act (PCPA) 2002 omits
particular definitional clements of lhmcaulionm’y principle, as does the Canada Marine
Conservation Arcas Act 2002, which Jacks certain key principles that are contained in the
CEPA/Rio definition.* Furthermore, in the Canada Consumer Product Safety Act 2010, the
phrase ‘cost-effective’ is also absent,* In 2001, the Canadian government released a

@

g Chmg, Umrmmonxm,mfuﬁom on Quter Space: Instant International Customary Law, 5
Indian ¥ INTL. L. 23 (1965), pp. 35-40. B. Cheng, Custom: The Future of General State Practice ina
Divided World in D. M. Johnston & R. St. MacDonald (eds)), “The Structure and Process of
tional Law ' (Dordrecht 1983) 513,

**J. Abouchar & J. Cameron, *The Precautionary Principle: A Fundamental Principle of Law and
Policy for the Protection of the Global Environment’. Bostor College International and Comparative
LlReview 1991) 14(1)>. p 20
* United Nations Convention on the Law of the Sea, UN. Doc. AICONF. 627122 (1982), 21 ILM 1261
afl
** Conference on “Action for a Common Future” Bergen, Norway, May 8-16, 1990. The Govemment
of Norway,ifi cooperation Withthe Uififfjd Nations Economic Commission for Europe (ECE),
organised the Bergen Conference as a follow-up to the repo he World Commission on
Environment and Development. [§a as a preparation for the I992 Unued Nauons Conference on
Environment and Development. Bergen Conjbmnce. Bergen. tion.on Sustainable
Developmen linithe EC 'Regto' (16 May 1990, at Art. 7. Environment ministers andlofficials from

yelolr [ICE countries attended the Bergen Conference.
"(’ uchar & Cameron (n 33), p 10
* Canadian Environmental Protection Act 1999 “Whereas the Government of Canada is committed to

implementing the precautionary principle that, where there are threats of serious or irreversible
damage, lack of full scientific certainty shall not be used as a reason for postponing cost-effective
measures event environmental degradation.™ the Rio Declaration (n 4), Principle 15.

[EF&:c e Report of the UNCED, UN Doc. A/CONF.151/26 (1992), Chapter 17.22; the preamble to the
Cartagena Protocol on Biosafety to the Convention on Buadmt\r. 2226 UN/T.S. 208; 39 ILM 1027
(2000); UN Doe. UNEP/CBL/EXCOP/1/3, at 42 (2000); the Stockholm Convelfih on Persistent
Organic Pollutants, 2256 UNTS 119: 40 ILM'532 (2000, Arts. 1, 8-9. and the United Nations
Framework Convention on Climate Change (UNFCCC), 1771 UNTS 107: S. Treaty Doc No. 102-38;
UEPoc A7AC 237/18 (Part ITVAdd 1. 31 ILMI 849 (1992), Art, 3.

* Pest Control Products Act S.C. 2002. ¢. 28. Canada Marine Conservation Areas Act 2002

* Canada Consumer Product Safety Act 2010.




discussion paper on the precautionary'approach .*' In this document, the federal government
affirmed uwstlpport_for the Rio definition of the precautionary prlnof le. The Canadian
Cha lm hopes that this support will lead to consistency across all legislation and this can
only be seen as a step forward. The indeterminacy of the precautionary principle (which is
also applicable to the polluter pays principle)™ consigns it to being ‘an inappropriate and
ineffective regulatory decision-making tool’.*

The United Kingdom

With regard to domestic law, the UK govemment has acknowledged the existence of the

precautionary principle but instead applics a ‘preventive prmciplc * The aim of the

preventive principle is to prevent harm to the environment. but only ‘once the damage is 4,
known or proved’ ** Rather than adopting a precautionary approach, the UK government has

adopted emission standards for “only the most dangerous substances’.*” ‘The Red List” forms

the mn:rstom of the British approach towards these substances.*® However, the Red List

omits two substances with higher levels of toxicity than most of the listed substances: ‘carbon
tetrachloride and chloroform *.* The limited controls on these substances and the foundations

of the Red List itself are ‘both entirely inconsistent with a precautionary approach*.*

The United States

The United States has demonstrated through its gtrong opposition to the precautionary
principle at the Bergen Conference®' and again afffle Second World Climate Conference™
that it resists accepting the principle, In its place, U.S. policy towucﬂlimat& change, and
other environmental problems with an uncertain future, has become known as the “no regrets™
policy. The former US Secretary of State James Baker asserted that the “no regrets™ policy
enables the United States “to take actions that are fully justified in their own right [that is.

* Government of Canada, *A Canadian Perspective on the Precautionary Approach/Principle’,

Canadian Government Discussion Paper (September 2001)).

* 1bid.

** The Rio Declaration (n 4), Principle 16

+ nruswam,\' (n 25). at 655.

** Address by A, Campbell, Central Unit on the Environment, Department of the Environment, UK ,

Symposium on Application and Enforcement of Environmental Law. King’s College, London (May

30.1990)

* Ibid.

7 Ibid.

R R. Churchill & J. Gibson, The Implementation of the North Sea Declarations by the United

Kingdom: An Assessment, in Third North Sea Conference: Greenpeace Paper (1990) 17, at 40. The Red

List contams 23 substances. imcluding mercury, cadmium, and DDT (at 46).

" Ibid, at 44,

“ Ibid ]

' Focus Report, *Global Environmental Change Rep.' (25/5/1990), at 2. A U.S. communique indicated

that the United States “does not believe, as apparently some do, that we can lightly accept the ..

language in the expectation that it will be forgotien with the passage of time”.

2 M. Kruhly, ‘Fromm\rchivcs. 1990: U.S. Deemed a Wastrel of Encrgy ', The New York Times

(2/12/2015) <hnps://www.nytimcs.convinteractivc/projects/cp/male/zo 1 5-parig-climate-talks/from-

the-archives-1990-us-energy> Dalte accessed: 18 January 2017, Ministers from more than 100
countries participated in the 1990 Second World Climate Conference in Geneva, S\\n:rland and

debated strategies 1o respond o global climate change. The overwhelming majorily of countries were

united in calling for immediate action. The United States, however, was strongly opposed to

committing itself to cutbacks.




make economic sense] and which have the added advantage of coping with greenhouse gases.
They’re precisely the policies we will never have cause to regret™. ™

Developments in EU Law .

1
The Treaty of Rome, which established the EU (then EEC) in 1957, provided for preventative
action by the Community for environmental protection. Article 130r, introduced by the Simgle
European Act (SEA), demands that actions taken by the FEU regarding the environment ought
to be based on the principle that preventative action should be taken, that environmental
damage should be cormrected at its source, and that polluters should pay for the environmental
harm they caused.™ The Enropean Commission distinguishes “preveriiitive action™ from
“precautionary action”.* This is because precauti action cntails some shift in the burden
of proof, towards potential polluters, of signifying that pollution is not serious cnough or
likely to cause irreparable harm. “Preventative™ is a slightly less radical term.

ternational Declarations

The United Nations Environment Program (UNEP) Govemning Council has explicitly adopted
the precaonary principle, which is also:

¢ ‘accepted implicitly or explicitly by four intemational declarations on the

dumping of waste at sea,

s reaffirmed by the North Sea Conference, and

e referred to in the preamble of the Montreal Protocol .
Crucially. the precautionary principle is evolving at the ministerial level as ‘a principle upon
which to base policies such as sustainable development.'*’ As argued carlicr, the
incorporation of the precautionary principle into the Bml_l Conference Ministerial
Declaration is a strong indicator of its integration into customary, inferational law. ™

236

The precautionary prineiplelis an emerging intemational concept “that takes its cue from
changing conceptions aboul the appropriate roles of scicnce, economics, ethics, politics and
the law in pro-active environmental protection and management.”*” But, in many respects, the
precautionary principle represents legal concepts that are not new. Commentator James
Cameron. a proponent of the principle. lists several different existing legal principles that *he
considers to be “indireet” p_m@ionary measures*.“ The tort concept of strict liability is the
most significant of these, as it provides for absolute liability in activitics, such as the burial of
environmental waste, which is considered to be “abnormally dangerous.”® Cameron clarifics
that the prospect of being held strictly liable (where acting with reasonable care is immaterial)

** Address by Secretary of State James Baker, National Govemors Association, in Washington, D.C
(26™ February 1990),

* Single European Act 1986, Art. 130r(2),

** Conversation with Ludwig Kramer, Directorate General X1 in Brussels (2™ October 1990).

* Bergen Declaration (n 35), at Art. 7

¥ Ibid.

1
B 22§

e
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* T 0O'Riordan & J. Cameron, ‘The Histery and Contemporary Significance of the Precautionary
Principle’, in T. O'Riordan & 1. Cameron (eds.). Interpreting the Precautionary Principle (London:
Gn & Trolman 1994) 12.

“'M. Stevens, ‘The Precautionary Principle in the International Arena’, Swstainable Development Law
& Policy (2002)2(2), p 15.

“ Tbid.
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forces slate actors to exercise caution and ‘consider the costs of potential liability before
s 62

acting’.

A Proposed Legal Definition for the Precautionary Principle
(1]

An ideal legal definition for the precautionary principle might contain the combination of two
statements taken from the Bergen Declaration, which have survived to the draft Ministerial
Declaration for the nond World Climate Conference.” The language of the Bergen l
Declaration and the draft Ministerial Declaration commits the participant states to ‘anticipate,

prevent and attack the causes of environmental degradation,” and the parties have promised

that ‘where there are threats of serious or irreversible damage. lack of full scientific certainty

should not be used as a reason for postponing measures to prevent environmental

degradation”.*' A proposed definition should therefore include the following four key

clements:

1. The Evidentiary Threshold

Thrcsh. terms may include ‘threats of serious or irreversible damage”. Terms such as
‘harm* or “injury to the environment’ could be used to adjust the strength of the language of a ;
legal document.” The practical test of the precautionary principle will be in its interpretation. .
In this regard, we are happy to not only make the word “serious’ a threshold, but n]m range C\*/O/
of interpretations which will be attributed to its use as a threshold. There exists a possibility

that the change of consciousness we have experienced in our philosophical, seientific and

political understanding of environmental problems will encompass il interpretative

perception of lawyers and decision-makers in their approach to the meaning and effect of

these threshold words.

2. The Burden of Proof

Here, the burden rests on the ‘proto-polluter’, which, in the instance of an intermational

declaration made by states, would be a polluting state acting on behalf of all those legal ( 0
persons within its jurisdiction to demonstrate that an activity will not lead to environmental
degradation. This standard of proof resemblcs the balance of probabilities in English civil

law.

3. The Positive Obligation

This is a duty to educate decision-makers at every level that they may make an effort to

stop the causes of environmental degradation. It requires states to establish principles andi /
procedures to guarantee that activities within their jurisdiction and control have ‘overcome @
the burden of establishing that they do not cause serious or irreversible harm to the (

environment’.* The duty is owed to the whole of international society and not mercly to other
states.

1. Cameron, ‘ The Precautionary Principle: Core Meaning, Constitutional Framework and Procedures
forImplementation’, in R. Harding & E| Fisher (eds)! Perspectives on the Precautionary Erinciple
(Federation Press/1999) 30, at 50

 Bergen Declaration (n 35), at Art. 7

* Ibid.

& n d

“ For example. the Declaration of the Hague, March 11, 1989, asserts that “the duty of the community
of nations vis-a-vis present and {uture generations to do all that can be done (o preserve the quality of
the atmosphere™. Hague Declaration on the Environment, 28 L. M. 1308 (1989).




4. A Policy for Action in the Face of Uncertainty

This results in a liability for omissions. An inability to act, based on the grounds of scientific ( 0
uncertainty, to prevent environmental harm breaches international law under this definition.

Conclusion

An environmental principle carries different meanings in different legal jurisdictions. But,
irrespective of (the legal system, principles are the core concepts, signifying its coherent
meaning, A principle is the main determining factor of a particular legal system because of its
‘superior hicrarchy, influences and resonation on all norms of the system and on the way to
apply them”.%’

3 .
Many environmental lawyers have argued that the precmBu_;ny principle is already a T_\@
prineiple of customary interational law “* However, the Treaty Establishing the European
Community does not provide a definition of the precautionary principle.*” But, decisions by \
the European Court of Justice and other EU courts denote elements of a general application of -\g
the precautionary principle in EU law. These inelude uncertainty, risk, and lack of a direct 43

causal link between the risk and the perceived harm.” However, regulations cannot legally be

based on a ‘purely hypothetical approach to risk’ on mere supposition ‘which has not been

scientifieally verified".”

Emc of the core issues that result from the use of the precautionary principle include the fact

that the requirement to take precautions is affected by the balancing of the costs and benefits

of taking actions. This wcér version sadly reflects the present EU and UK court approaches.
The EU has expressed it's objective to establish guidelines for the nse of the precantionary &
prineiple so aﬁflnrify arrangements for its application.” The application of the _
precautionary (@heiple demands ‘a clear legal and policy basis and an effective system of

govemance’.” A common legal understanding of the precautionary principle would improve 1 ("
consistency in judicial decisions in arising environmental disputes.” -

" World Commission on the Ethics of Scientific Knowledge and Technology (COMEST). The

'Pnl_ﬂfionaly Principle (France: UNESCO 2005)p 21.
aomc experts argue that there is sufficient state practice to support the emergence of the
precautionary principle as a principle of customary international law. See T. Christoforou, “The
Precautionary Principle in EC Law and Science” in I Tickner (ed.), Environmental Science and
Preventive Public Policy (Island Press 2003). Chapter 16, J. Cameron and J. Abouchar, “The Status of 5
the Precautionary Principle in International Law,” in D Freestone and E. Hey (eds.), The %
Precautionary Principle in International Law (Kluwer 1996), p 52. IHowever. other academics consider -
that the precautionary principle is not yet a pnnciple of mlernational law particularly given the variety

of interpretations. See P. Bimie and A, Boyle, International Law and the Envivonnient (OUP 2002). p
9

“ Eikaty Establishing the European Economic Community. (25/3/1957), 298 UNT.S 11

™ Case C-157/96 BSE (1998) ECR|-2211; Case T-13/99 Pifzer (2002) ECR 11-3305, and Case T-

70/99 dipharama (2002) ECR 11-3945. For an in-depth treatment of these cases, see T. Christoforou, \g
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The Precautionary Principle: A
Fundamental Principle of Law and Policy
for the Protection of the Global
Environment

James Cameron*
Juli Abouchar**

In the Bergen process, there has been an important debate on the principle of
precaution. I will add my strong support to those who say that we cannot delay
action until all scientific facts are on our tables. We already know enough to
start to act—and to act more forcefully. We know the time it takes from decision
through implementation to practical effects. We know that it costs more to repair
environmental damage than to prevent it. If we err in our decisions affecting
the future of our children and our planet, let us err on the side of caution.

Gro Harlem Brundtland
Leader of the Opposition, Norway!

We have sufficient scientific evidence to state that action is required. And where
uncertainty still exists we must give the environment the benefit of the doubt.

Prime Minister Jan P. Syse
Leader, Conservative Party, Norway?

* Barrister of the Inner Temple; Director of the Centre for International Environ-
mental Law, King's College, London (CIEL); Director of Studies in Law, Clare Hall,
Cambridge University; Honorary Lecturer in Law, King’s College, London. LL.B., Uni-
versity College, University of London, 1985; LL.M., Queen's College, Cambridge Uni-
versity, 1986.

** LL.B. and B.C.L. Candidate, McGill University; B.Sc. 1987 and B.A. 1988, Univer-
sity of Waterloo. The authors are grateful to Dean Yves-Marie Morisette of the Faculty
of Law, McGill University, whose generous financial assistance made possible Ms. Abou-
char’s internship at CIEL. The authors also wish to thank Jacob D. Werksman, Research
Fellow at CIEL, for his assistance with the preparation of this Article.

! Keynote Speech, Opening Session, Conference on “Action for a Common Future,”
in Bergen, Norway (May 8, 1990).

2 Opening Address, Opening Session, Conference on “Action for a Common Future,”
in Bergen, Norway (May 8, 1990).
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Given such a policy, it follows that the French translation was
intended to require a higher level of scientific proof than envi-
sioned in the original London Declaration. This distinction be-
comes less ‘important as the scientific community increasingly
accepts the legitimacy of a precautionary approach. French na-
tional policy may yet adopt a more precautionary approach as
the French Government recognizes that international scientific
and philosophical opinion are approaching agreement on the
precautionary principle.

3. Belgium

Although the precautionary principle was adopted in the Bel-
gian version of the London Declaration, the crucial word “pos-
sibly” was left out of the translation. While the original text re-
ferred to “possibly damaging effects,” the Belgian translation
merely refers to “damaging effects” and entirely avoids the word
“possibly.”?® The result is a much less environmentally sound
policy and hardly in the spirit of precaution. In this Belgian
version, opponents of an activity must prove that its effects are
damaging. In practice, when there is uncertainty as to whether a
substance could cause damage, that substance would be allowed
into the ecosystem. It is precisely this uncertainty that the pre-
cautionary principle in the London Declaration was designed to
address.

4. The United Kingdom

The United Kingdom (U.K.) took a significant stance at the
Bergen Conference in debate on the precautionary principle. At
Bergen, British representatives were firmly in favor of including
the principle in the Ministerial Declaration.?* Endorsement of the
London Declaration and the public support offered by the U.K.
at the Second World Climate Conference? are important as po-

Conference: An Overview in THIRD NORTH SEA CONFERENCE: GREENPEACE PAPER 32 at 3
(1990) [hereinafter GREENPEACE PAPER 32]).

23 GREENPEACE PAPER 11, supra note 21, at 24; GREENPEACE PAPER 32, supra note 22, at
3.

21 Focus Report, GLoBAL ENvTL. CHANGE REP., May 25, 1990, at 2.

25 §ee Second World Climate Conference, Geneva, Switzerland, Oct. 29-Nov. 7, 1990.
At the conference, former Prime Minister Margaret Thatcher asserted that a strong case
already exists for taking immediate action: “The need for more research should not be
an excuse for much needed action now.” Conference on Climate Singles Out U.S. as Waster
of Energy, N.Y. Times, Nov. 7, 1990, at Al4, col. 3.
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litical statements, and signal increasing British acceptance of the
precautionary principle at the level of international negotiations.

In terms of domestic law, the British Government has acknowl-
edged the existence of the precautionary principle but actually
applies a “preventive principle.”?® Briefly stated, the aim of the
preventive principle is to prevent damage to the environment
once the damage is known or proved. Instead of adopting a
precautionary approach, the British Government has adopted
emission standards for only the most dangerous substances. The
cornerstone of the British approach is a “Red List” of these
substances.?’” The Red List, however, is missing two substances
with levels of toxicity higher than most of the listed substances:
carbon tetrachloride and chloroform.?® The lack of controls on
these substances and the conceptual basis of the Red List itself
are entirely inconsistent with a precautionary approach.

5. Sweden, the Netherlands, Denmark and Norway

While Sweden, the Netherlands, Denmark, and Norway have
strongly embraced the policy of a precautionary approach, they
have not, for the most part, incorporated this principle into leg-
islation. In Sweden, for example, cabinet ministers publicly call
for a precautionary approach on matters relating to the environ-
ment.?* The Government stresses that all sectors in Swedish so-
ciety are responsible for ensuring that their activities comply with
sound management of the environment and natural resources.3
Nonetheless, the policy has yet to be incorporated into a legal
framework.?! Similarly in Denmark and the Netherlands, the

% Address by A. Campbell, Central Unit on the Environment, Department of the
Environment, U.K., Symposium on Application and Enforcement of Environmental Law,
King’s College, London (May 30, 1990).

2" Churchill & Gibson, The Implementation of the North Sea Declarations by the United
Kingdom: An Assessment, in THIRD NORTH SEA CONFERENCE: GREENPEACE PAPER 17 at 40
(1990). The Red List contains 23 substances, including mercury, cadmium, and DDT. Id.
at 46.

28 Jd, at 44.

29 Hagerhill, The Implementation by Sweden of the North Sea Declarations, in THIRD NORTH
SEA CONFERENCE: GREENPEACE PAPER 14 at 1 (1990) [hereinafter GREENPEACE PAPER 14].

% Id. Section 5 of Sweden’s Environment Protection Act states that those who perform
or intend to perform polluting activities must take protective action, tolerate restrictions
on their activities, and observe other reasonable precautionary measures to prevent nuis-
ances. GREENPEACE PAPER 32, supra note 22, at 3.

St GREENPEACE PAPER 32, supra note 22, at 3; GREENPEACE PAPER 14, supra note 29, at
1.
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precautionary principle has been adopted as policy, but is not
specifically mentioned in legislation.32

Both the Norwegian Prime Minister, Jan Syse, and the leader
of the opposition party, Gro Harlem Brundtland, have expressed
enthusiastic support for the precautionary principle. As the Prime
Minister noted at the ministerial session of the Bergen Confer-
ence:

Lack of final scientific proof must not be taken as an excuse
for postponing political decisions. Of course, I do not con-
sider the sifting of evidence is a waste of time and resources.
Our complex environment does not call for simplistic an-
swers. But it is—and will remain—the view of my Govern-
ment that the precautionary principle is of fundamental im-
portance.*?

6. Canada

Certainly in international discourse, Canada defends the pre-
cautionary principle. Canada publicly supported inclusion of the
precautionary principle in the Ministerial Declaration during de-
bate at the Bergen Conference.?* A recent Canadian Supreme
Court decision, R v. Crown Zellerbach Canada Ltd., AG Quebec, AG
BC,* has interesting repercussions for the precautionary princi-
ple and may count as national application of the principle. This
case and the Canadian Ocean Dumping Control Act®* indicate
that at least with respect to marine dumping, Canadian environ-
mental policy follows a precautionary approach.

32 GREENPEACE PAPER 32, supra note 22, at 3. For example, the precautionary principle
is not included in the Dutch National Plan for the Environment. This trend led one
commentator to conclude that “the Dutch government in practice does not attach much
weight to the precautionary principle.” The principle may be implicit, however, in Dutch
laws such as the Surface Waters Pollution Law. Id.; Gerritzen-Rode, The Implementation of
the North Sea Declarations in the Netherlands, in GREENPEACE INTERNATIONAL NORTH SEA
ResearcH Report 18 § § 5.1-5.2 (1990).

33 Address by Jan P. Syse, Ministerial Session, Bergen Conference, supra note 6 (May
14, 1990).

%4 Focus Report, supra note 24, at 2.

% 49 D.I..R.4th 161 (1988).

36 QOcean Dumping Control Act, VI R.8.C. ch. O-2 (1985). The federal Ocean Dumping
Control Act was enacted in fulfillment of Canada’s obligations under the Convention on
the Prevention of Marine Pollution by Dumping of Wastes and Other Matters, Dec. 29,
1972, 26 U.S.T. 2403, T.I.A.S. No. 8165, 1046 U.N.T.S. 120. The Act creates a blanket
prohibition against the dumping of any substance in the ocean, or in the internal marine
waters of Canada. i
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In Crown Zellerbach, the respondent, a logging operator fined
for dumping waste in marine waters considered internal to British
Columbia, unsuccessfully challenged the Act as overbroad and
beyond the federal government’s constitutional power.3” The fed-
eral government argued that dumping of any substance in pro-
vincial marine waters would have a direct etfect on ocean pollu-
tion and was therefore a matter of national concern.?® As such,
it could be regulated best at the federal level.

Although it did not employ the word “precaution,” the govern-
ment’s argument stressed similar language and ideas. The Ca-
nadian Government took a precautionary approach to both the
territory and substances the Act controls. The Act is precaution-
ary in the substances controlled because it provides penalties for
the dumping of “any substance.” There is no requirement that
the substance be proven harmful to the environment.

An example of a precautionary approach in Canadian provin-
cial environmental legislation can be found in the Ontario Water
Resources Act,*® in which merely the threat of damage—rather
than proof of damage—as a result of a discharge into water is
required for a conviction. Persons or municipalities can be con-
victed under the Act for discharging

any material of any kind into or in any well, lake, river, pond,
spring, stream, reservoir or other water or watercourse or on
any shore or bank thereof or into or in any place that may
impair the quality of the water of any well, lake, river, pond,
spring, stream, reservoir or other water or watercourse . . . .40

The operative words “may impair” indicate a precautionary ap-
proach.

7. The United States

As demonstrated by its strong opposition to the precautionary’

principle at the Bergen Conference*' and again at the Second
World Climate Conference,*? the United States has resisted em-

37 Crown Zellerbach, 49 D.L.R.4th at 173.

% Id. at 174.

3 Ontario Water Resources Act, ONT. REv. STAT. ch. 361 [1980].

w0 Id. at § 16(1).

1 Focus Report, supra note 24, at 2. See also infra note 73.

12 Second World Climate Conference, supra note 25. Ministers from more than 100
countries participated in the conference and debates on strategies to respond to global
climate change. N.Y. Times, Nov. 11, 1990, at A5, col. 1./'The overwhelming majority of
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bracing the principle. Instead, U.S. policy toward climate
change—and perhaps other environmental problems involving
inherent uncertainty—is characterized by what has come to be
known as the “no regrets” policy. According to Secretary of State
James Baker, the “no regrets” policy means that the United States
is “prepared to take actions that are fully justified in their own
right [that is, make economic sense] and which have the added
advantage of coping with greenhouse gases. They're precisely the
policies we will never have cause to regret.”*?

B. Developments in EEC Law

The Treaty of Rome, the constituent instrument of the EEC,
now provides for preventative action by the Community for the
purpose of environmental protection. Article 130r, introduced
by the Single European Act (SEA), requires that actions by the
Community relating to the environment be based on the principle
that preventative action should be taken, that environmental
damage should be rectified at source, and that polluters should
pay for environmental damage.* In discussions with the Com-
mission, it is apparent that the Commission understands “pre-
ventative action” as being different from “precautionary action.”*
This is because precautionary action, properly understood, in-
volves some shift in the burden of proof, towards those who
would pollute, of demonstrating that pollution is not serious or
likely to cause irreversible harm. “Preventative” is a shade less
radical.

1. The Proposed Directive on Civil Liability for Damage
Caused by Waste

Arguably, the proposed directive on civil liability for damage
caused by waste?0 is likely to encourage precautionary measures
in industry once adopted into law. The proposed directive pro-

countries were united in calling for immediate action. The United States, however, was
strongly opposed to committing itself to cutbacks.

4 Address by Secretary of State James Baker, National Governors Association, in
Washington, D.C. (Feb. 26, 1990).

44 SEA, supra note 15, at art. 130r(2).

4 Conversation with Ludwig Krédmer, Directorate General XI, in Brussels (Oct. 2,
1990).

6 Proposal for a Council Directive on civil liability for damage caused by waste, COM
(89) 282 final, O.]. C251/3 (1989) [hereinafter Proposed Waste Liability Directive].
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vides for strict liability:*? “The producer of waste shall be liable
under civil law for the damage and injury to the environment
caused by the waste, irrespective of fault on his part.”*® The mere
fact that waste producers can be strictly liable for damage to the
environment will encourage them to act cautiously when emitting
waste. Indeed, any strict liability regime in environmental matters
would fulfill the requirements of the precautionary principle, if
conceived of as a guiding general principle.

2. Genetically Modified Organisms

In March 1990, the Council of the European Communities
(Council) approved two directives on Genetically Modified Or-
ganisms (GMOs) designed to protect the environment and human
beings against risks inherent in the use and dissemination of
GMOs.*9 GMOs are variously used for pesticides, herbicides, de-
terioration of chemicals, and petroleum recovery, and pose sub-
stantial risks to the environment in their dissemination. To pre-
vent any dangerous release of micro-organisms and to limit the
damage caused by possible accidents, the Council approved a
directive on the contained use of GMOs, which requires an en-
vironmental risk assessment prior to any use, and requires that
competent authorities be kept informed.>°

7 The Opinion of the Economic and Social Committee, however, asks that the proposed
directive be revised and based, in approach, on the principles of preventative action,
polluter pays, and rectification at source, as found in articles 130r and 130s of the SEA.
Council Opinion 90/C 112/08, O.]J. C112/23 (May 5, 1990).

4 Proposed Waste Liability Directive, supra note 46, at art. 3. Article 2(1)(a) defines
“producer” as “any natural or legal person whose occupational activities produce waste”
and/or anyone who carries out operations “resulting in a change in nature and composition
of this waste, until the moment when the damage or injury to the environment is caused.”
Article 2(2) extends this to include the concept of a deemed producer, which is a person
who imports waste into the Community, or a person who has “actual control” of the waste
at the time of the incident giving rise to damage or injury, or a person responsible for
the installation where the waste was lawfully transferred. Liability cannot be limited by
agreement and is joint and several. /d. at arts. 5, 8. Injury to the environment is defined
as “a significant and persistent interference in the environment caused by a modification
of the physical, chemical or biological conditions of water, soil and/or air . .. ."” Id. at art.
2(1)(d).

4 Directive 90/219, Council Directive of 23 April 1990 on the contained use of genet-
ically modified micro-organisms, O.]. L117/1 (1990) [hereinafter Directive 90/219]; Di-
rective 90/220, Council Directive of 23 April 1990 on the deliberate release into the
environment of genetically modified organisms, O.]J. L117/15 (1990) [hereinafter Directive
90/220].

% Directive 90/219 at arts. 7-12.
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Similarly, the Council’s directive on the deliberate release of
GMOs into the environment requires notification and express
authorization for the dissemination of GMOs by industry and
research centers on a case by case basis in order to better manage
the particular risks associated with each deliberate release of
GMOs into the environment.?! The directive emphasizes that all
reasonable precautions in the dissemination of GMOs should be
taken to prevent injury to individuals or the environment.>?

C. International Declarations

The precautionary principle has been adopted explicitly by the
United Nations Environment Program (UNEP) Governing Coun-
cil, accepted implicitly or explicitly by four international decla-
rations on the dumping of waste at sea, reaffirmed by the North
Sea Conference, and referred to in the preamble of the Montreal
Protocol. Most significantly, the precautionary principle is emerg-
ing at the ministerial level as a principle upon which to base
policies such as sustainable development. As.is argued hereafter,
incorporation of the principle into the Bergen Conference Min-
isterial Declaration indicates its: emergence as customary inter-
national law.

1. UNEP Governing Council

The Fifteenth Session of the UNEP Governing Council rec-
ommended a precautionary approach to marine pollution includ-
ing the dumping of waste at sea:

Recognizing that waiting for scientific proof regarding the
impact of pollutants discharged into the marine environment
may result in irreversible damage to the marine environment
and in human suffering, . . . [the Governing Council] rec-
ommends that all the governments adopt the “principle of
precautionary action” as the basis of their policy with regard
to prevention and elimination of marine pollution . . . .%3

®! Directive 90/220 at arts. 1-12.

52 Id. Competent authorities in the member states are responsible for monitoring
national compliance with the Directive. Id. at art. 11.

53 UNEP Governing Council Decision 15/27, Precautionary Approach to Marine Pollution,
Including Waste-Dumping at Sea, reprinted in GREENPEACE PAPER 28, supra note 3, at 23
[Annex 1].
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2. Marine Dumping Conventions

The Paris Commission, established by the Convention for the
Prevention of Marine Pollution from Land-Based Sources,?* ad-
dressed the precautionary principle in its recommendation, On
the Principle of Precautionary Action.® This recommendation
incorporates the principle directly. The contracting parties

accept the principle of safeguarding the marine ecosystem of
the Paris Convention area by reducing at source polluting
emissions of substances that are persistent, toxic and liable to
bioaccumulate by the use of best available technology and
other appropriate measures. This applies especially when
there is reason to assume that certain damage or harmful
effects on the living resources of the sea are likely to be
caused by such substances, even when there is no scientific
evidence to prove a causal link between the emissions and
effects (“the principle of precautionary action”) . . . .56

Similarly, in their October 1989 meeting, the contracting parties
to the Convention for the Protection of the Mediterranean Sea
against Pollution (Barcelona Convention)>” agreed “to fully adopt
the principle of precautionary approach regarding the preven-
tion and elimination of contamination in the Mediterranean Sea
area ....”58

The Oslo Commission (OSCOM), established by the Conven-
tion for the Prevention of Marine Pollution by Dumping from
Ships and Aircraft,® has implicitly adopted the precautionary
principle. In a recent decision on the reduction and cessation of
dumping industrial wastes at sea, the Commission decided that
no dumping should occur “except for inert materials of natural
origin” which would “cause no harm to the marine environment,
[provided that] there be no practical alternatives on land.”®°

4 Feb. 21, 1974, 13 1.L.M. 352 (1974).

%5 Paris Commission. Recommendation 89/1, On the Principle of Precautionary Action (June
22, 1989), reprinted in GREENPEACE PAPER 28, supra note 3, at 23-24.

56 Id. at 24,

57 Feb. 16, 1976, 15 1.L.M. 290 (1976). The Barcelona Convention is a regional agree-
ment for the prevention of dumping in the Mediterranean Sea.

58 Sixth Meeting of the Contracting Parties to the Convention for the Protection of the Mediter-
ranean Sea Against Pollution, Recommendations Approved by the Contracting Parties (Oct. 1989),
reprinted in GREENPEACE PAPER 28, supra note 3, at 25.

% Feb. 15, 1972, 11 I.L.M. 262 (1972).

8 OSCOM Decision 89/1, Reduction and Cessation of Dumping Industrial Wastes at Sea (June
14, 1989), reprinted in GREENPEACE PAPER 28, supra note 3, at 24.
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treal Protocol merely controls but does not eliminate or prevent
the dangerous emissions of CFCs into the ecosystem.

5. The Bergen Conference

The Bergen Ministerial Declaration (Bergen Declaration)
makes an important connection between the precautionary prin-
ciple and sustainable development:

In order to achieve sustainable development, policies must
be based on the precautionary principle. Environmental mea-
sures must anticipate, prevent, and attack the causes of en-
vironmental degradation. Where there are threats of serious
or irreversible damage, lack of scientific certainty should not
be used as a reason for postponing measures to prevent
environmental degradation.”

The importance of this ministerial level declaration should not
be underestimated. The thirty-four ECE signatories to the Ber-
gen Declaration now agree that the precautionary principle ex-
ists.”® Although the principle still lacks a consistent definition, the
signatories are already using the precautionary principle to guide
policy. By linking the principle to development proposals, the
signatories have given substance to the occasionally vague policy
of sustainable development.” In applying a precautionary ap-
proach to development decisions, the burden of proof shifts to
the proponent of development to show that an emission or con-
struction will not seriously damage the environment. In cases
where the environment is threatened, a lack of scientific evidence
as to the probability of damage cannot be used as an argument
to continue the damaging activity.

2 Bergen Declaration, supra note 6, at art. 7.

" In fact, the Bergen Declaration was a hard-won consensus, with debate starting
before the conference had even begun. Prior to the conference, the United States had
notified fifteen countries that it could not agree upon language in the proposed Decla-
ration. A U.S. communique indicated that the United States “does not believe—as appar-
ently some do—that we can lightly accept the . . . language in the expectation that it will
be forgotten with the passage of time.” Focus Report, supra note 24, at 2. Nevertheless, the
precautionary principle did survive to the Final Declaration. No doubt this compromise
was encouraged by the knowledge that the signatories could define the principle as they
wish.

4 Bergen Declaration, supra note 6, at arts. 13—15.
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II. THE PRECAUTIONARY PRINCIPLE AS CUSTOMARY
INTERNATIONAL Law

Article 38 of the Statute of the International Court of Justice
(IC)) introduces and defines “international custom” as “evidence
of a general practice accepted as law.” Customary norms of in-
ternational law arise when a practice among nations is extensive
and virtually uniform, and is accompanied by a conviction that
its actions are obligatory under international law.”> Customary
law by nature is dynamic: it evolves slowly or rapidly, becomes
inducted and eventually, perhaps, codified. In new areas of law,
state practice as evidence of opinio juris can quickly establish cus-
tomary law. In such cases, customary law may develop instanta-
neously because of the lack of pre-existing customary law to be
displaced, and the necessity to preserve a sense of order in the
unchartered face of progress.”

A.  An Example of Instant Custom: Space Sovereignty

The rules governing space sovereignty, born of necessity in the
face of a new global challenge, are considered prime examples
of the formation of instant custom. The advent of space custom-
ary international law was the result of activities—and the uni-
formity of expectations that developed—during and following
the International Geophysical Year (IGY), a period in which sci-
entists predicted unusual sunspot activity and eclipses.”” This
unprecedented opportunity for extended scientific investigation
prompted a coordination of efforts on the part of the global

" North Sea Continental Shelf Cases (W. Ger. v. Neth.; W. Ger. v. Den.), 1969 1.C.J.
3, 43-44.

"6 Cheng, United Nations Resolutions on Outer Space: Instant International Customary Law,
5 Inp1an J. INTL L. 23 (1965). Instant custom arises because international law is a
horizontal legal system in which states are both the lawmakers and the subjects of the
legal system. In such a system, there are no centralized legislative and judicial authorities
creating and interpreting narrow rules. The system is voluntarily entered and law is
voluntarily assumed by states, rather than imposed from above. Opinio juris generalis arises
instantly when a sufficient number of states believe they are bound by a law. Cheng,
Custom: The Future of General State Practice in a Divided World, in JoHNsTON & MACDONALD,
THE STRUCTURE AND PROCESs OF INTERNATIONAL Law 513 (1983). See also Kunz, The
Nature of Customary International Law, 47 AMERICAN J. INT'L L. 662, 666 (1953); Tunkin,
Remarks on the Juridical Nature of Customary Norms of International Law, 49 CaLiF. L. Rev.
419 (1961) (length of time of state practice is not determinative of whether a rule exists).

77 C. CHRISTOL, THE INTERNATIONAL LAW OF OUTER SPACE 134 (1962). The Interna-
tional Geophysical Year consisted of the period July 1, 1957 through Dec. 31, 1958.
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community. Despite the prevailing climate of acute political ac-
rimony between the two major space exploration states, the IGY
saw a tremendous collaborative effort among scientists from sixty-
six states in the launching of satellites.

Although there were only two major space exploration states,
other interested states gave approval to the emerging customary
law of mutual tolerance of non-aggressive and beneficial use of
outer space. The rule that national sovereignty over air space
does not extend into outer space is now customary international
law, developed in large part from the thousands of documents
and agreements produced during the IGY."®

B. Evidence of the Precautionary Principle Emerging as a Rule of
Customary International Law

Parallels/can be drawn between the emergence of rules on space
sovereignty and the present status of the precautionary principle.
Nation states again face an urgent challenge, external to nations
and to the international state system, yet affecting all and caused
in some measure by all. Again, nongovernmental organizations
have focused attention on the issues. As before, it is critical that
action be taken immediately. There can be no doubt that the
central reason cited for inaction in the face of this environmental
challenge is uncertainty. Such uncertainty, however, only con-
cerns the extent of the damage, not uncertainty as to whether
human activities are causing serious damage, such as climate
change. In the lcase of space sovereignty, the mutual recognition
of some sixty-six states resulted in the acceptance of a customary
rule. In another case, the twelve-mile territorial sea rule was
recognized as customary international law when accepted by 102
nations.” In these instances, the development of customary in-
ternational law was indicated by numbers. Certainly, endorsement
of the principle by thirty-four nations at Bergen is an indication

8 Although it is difficult to determine when the rule was accepted as custom, it appears
to have been truly instantaneous. See C. CHRISTOL, supra note 77, at 134, citing Haley,
Recent Developments in Space Law and Metalaw—Work of International Groups, 24 Harv. L.
Rec. 3 [Special Supp.] (Feb. 7, 1957); Haley, Law and the Age of Space, 5 ST. Louts UNiv.
LJ. 1, 8 (1958).

7 United Nations Convention on the Law of the Sea, U.N. Doc. A/CONF. 62/122
(1982), 21 LL.M. 1261 (1982).
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that the precautionary principle is emerging as a principle of
customary international law.%¢

II1I. DEFINITION AND STRUCTURE
A. A Proposed Definition

An ideal definition for the precautionary principle might com-
bine two statements taken from the Bergen Declaration, which
have survived to the draft Ministerial Declaration for the Second
World Climate Conference.®! The language of the Bergen Dec-
laration—and, virtually identical language in the draft Ministerial
Declaration—commits the signatories to “anticipate, prevent and
attack the causes of environmental degradation,” and the parties
have pledged that “where there are threats of serious or irre-
versible damage, lack of full scientific certainty should not be
used as a reason for postponing measures to prevent environ-
mental degradation.”®2 A definition, therefore, must include the
following key elements.

1. The Evidentiary Threshold

In this definition, threshold terms could include “threats of
serious or irreversible damage.” Words or phrases such as “harm”

80 Further evidence of emerging customary international law is found in the final
declaration of the Second World Climate Conference, supra note 25. While the term
“precautionary principle” did not appear in the final declaration, the language and
meaning of the precautionary principle were retained from the Bergen Declaration. Second
World Climate Conference, Draft Ministerial Declaration, at Preamble, art. 7 (Nov. 5, 1990)
[hereinafter Draft Declaration]; Bergen Declaration, supra note 6, at art. 7. The language of
the Draft Ministerial Declaration is quite similar to that of the Bergen Declaration, with
the exception that the Draft Declaration now refers to “precautionary measures” rather
than the “precautionary principle.” Although an earlier draft had referred to the “pre-
cautionary principle,” the term was changed under pressure of negotiations to arrive at
a consensus. At the insistence of a coalition led by the United States, the U.S.S.R., and
large oil producers such as Venezuela and Saudi Arabia, the term was replaced with
“precautionary measures.” Draft Declaration, supra, at Preamble, art. 7; N.Y. Times, Nov.
5, 1990, at A5, col. 1. Many states, including a coalition led by those most threatened by
the potentially disastrous effects of climate change, the small island states, entered formal
reservations, which contain precautionary language stronger than that of the original
draft.

Further evidence that the precautionary principle is emerging as a principle of custom-
ary international law is also found in the increasing references to the principle in minis-
terial declarations and regional, national, and local legislation. See supra notes 7-74 and
accompanying text for examples of such emerging state practice.

81 See Draft Ministerial Declaration, supra note 80.

8 Bergen Declaration, supra note 6, at art. 7.
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radation would constitute a breach of 'international law under
:this definition.

B. A Proposed Legislative and Administrative Framework

The debate at Bergen focused on a precise definition of the
precautionary principle. Although it is important for the global
community to come to agreement upon a definition, it is more
important to act now upon the principle. Action can take place
in the absence of a common definition, although not as effectively
in the absence of a supporting legislative and administrative
framework.®* Practical effect of the precautionary principle will
depend as much upon procedure as the language of any defini-
tion.

H the precautionary principle is to be an effective legal instru-
ment for protecting the environment, it must be conceived of as
general in character but capable of devolving to the particular.
Foremost, this necessitates an overarching principle of interna-
tional law—a kind of constitutional principle for international
society. That principle should inform the law of regional group-
ings of states such as the European Community. Similarly, na-
tional laws should provide general principles to inform subordi-
nate and substantive legislation. Subordinate legislation in turn
would create a regulatory regime within which decisions applying
the precautionary principle could be routinely made.

The appropriateness of regulatory models involving the pre-
cautionary principle will vary among legal systems but nonethe-
less should be attached to the overarching international legal
principle. Attachment may arise merely through awareness of the
precautionary principle, or could arise through the principle of
direct effect.?> In EEC law, the principle of direct effect means
that a citizen in a member state can invoke certain provisions of
the Treaty of Rome as conferring direct rights upon which they
may rely in proceedings in their national courts, even against

84 In the Mediterranean, for example, a single definition does not exist for pollution:
acceptable levels of pollution vary from country to country. Nonetheless, the countries
bordering the sea have cooperated, through the Barcelona Convention and its associated
regime, in a largely successful regional plan to clean up and protect the Mediterranean
from further degradation. See generally, P. HaAs, SAVING THE MEDITERRANEAN: THE PoL-
ITICS OF INTERNATIONAL ENVIRONMENTAL COOPERATION (1990).

85 See L. CoLLins, EuroPEAN CoMMUNITY LAW IN THE UNITED KincDoM 34-52 (1984).
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or “injury to the environment” could be used to weaken or
strengthen the language of a legal document. The test of the
precautionary principle in practice will be in its interpretation.
In this respect we are comfortable not only in making the word
“serious” a threshold but in the variety of interpretations which
will attach to its use as a threshold. We must invest some trust in
the possibility that the change of consciousness we have experi-
enced in our scientific, philosophical, and political understanding
of environmental problems will extend to the interpretative con-
sctousness of lawyers and decisionmakers when they approach
the meaning and effect of these threshold words.

2. The Burden of Proof

In this definition, the burden rests on the “proto-polluter”—
which, in the case of an international declaration made by states,
would be a polluting state acting on behalf of all those legal
persons within its jurisdiction—to prove that an activity will not
cause environmental degradation. This standard of proof'is akin
to the balance of probabilities in English civil law.

3. The Positive Obligation

This amounts to'a duty to educate and inform decisionmakers
at'all levels in order that they may make every effort to terminate
the causes of environmental degradation. It entails a duty of states
to establish principles and procedures to ensure that activities
within their jurisdiction and control have overcome the burden
of establishing that they do not cause serious or irreversible harm
to the environment. The duty is owed to international society as
a whole and not simply to other states.®®

4. A Policy for Action in the Face of Uncertainty

This amounts to a liability for omissions. A failure to act, on
grounds of scientific uncertainty, to prevent environmental deg-

2 For example, the Declaration of The Hague, March 11, 1989, asserts “the duty of
the community of nations vis-a-vis present and future generations to do all that can be
done to preserve the quality of the atmosphere.” Hague Declaration on the Environment, 28
LL.M. 1308 (1989). The Declaration, which concerns the deterioration of the ozone layer,
was produced by twenty-four countries at a two-day conference initiated by France, the
Netherlands, and Norway.

[0
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Rationale for Taking Precautions: Normative Choices and Commitments in the
Implementation of the Precautionary Principle
Marko Ahteensuu

Abstract. The precautionary principle states that serious environmental threats and health
hazards should be anticipated and that they ought to be forestalled before the realisation of
damage even if scientific understanding of the risks is inadequate. Although the principle is
a subject of intense debate and academic scrutiny, its normative underpinnings have
received surprisingly exiguous attention. In this paper, the precautionary principle is
explicated, which is followed by an introduction of a framework which both illuminates
different normative commitments and choices related to the implementation of the principle,
and enables ethical evaluation of specific understandings of the principle.

1. Introduction

The precautionary principle — if in doubt, decide in favour of the environment — plays a
significant role in the current environmental (and health) law and policy. It is explicitly
mentioned, for instance, in biotechnology law, both at national (e.g. GEA 2004/847) and
international (e.g. CPB 2000) level.! At the same time, the principle is a subject of intense
debate and academic scrutiny. On the one hand, independent research institutes and a
number of academics have emphasised the necessity of the precautionary principle in well-
founded environmental risk governance (e.g. EEA 2001). The principle has also been
endorsed by several environmental organisations such as Greenpeace and the Science and
Environment Health Network (SEHN). On the other hand, the precautionary principle and its
inclusion in environmental risk governance have been subjected to substantial criticism (e.g.
Holm & Harris 1999; Starr 2003; Wildavsky 1996).

Notwithstanding this, normative underpinnings of the precautionary principle have received
surprisingly exiguous attention. Although the importance of the ethical discussion has been
underlined in several occasions, there are only a few brief — and alone unsatisfactory —
published papers on the issue. Susan Carr (2002), for instance, has criticised the European
Union’s negligence of the value-based aspects of the principle. Jenneth Parker (1998)
shortly considers ethical assumptions of the precautionary principle in an introductory article
on the principle included in Encyclopedia of Applied Ethics (see also Jensen 2002). Marc A.
Saner (2002) relates the precautionary principle to main approaches in the Western ethical
traditions, in particular to those of virtue ethics, deontology and utilitarianism. An interesting
analysis can be found in René von Schomberg (2006) who discusses the normative basis of
the precautionary principle in a recent article. Although Schomberg’s analysis is certainly a
laudable explication of the different normative choices related to the precautionary decision-
making, it lacks an ethical analysis of these choices. In policymaking, in its turn, the
precautionary principle has been invoked to justify a wide range of policies — sometimes
even mutually contradictory ones (see e.g. Levidow et al. 2005). Furthermore, this has often
been done without an explicitly stated normative framework. The Commission of the
European Communities, for instance, has emphasised the scientific aspects of the
precaut;onary decision-making and ignored almost totally the justification of its basic
values.



The application of the precautionary principle is fundamentally a normative choice. The
degree to which we are prepared to take precautions is related to the values which we
attach to the nature, society, human well-being, and social equality. Indeed, taking
precautions seems to be instinctive for human beings, and it is certainly in accordance with
common sense. Nonetheless, the influential role of the precautionary principle in
environmental law and policy cannot be based upon mere hunches or gut feelings, but upon
the fact that the taken precautions are consistent with certain values shared in a society.®
When the principle is invoked in societal risk decision-making, evaluative and normative
underpinnings should be taken into account, explicated and justified. Exactly this is the
subject of the present paper. Specifically, following an explication of the precautionary
principle, | will introduce a framework which both illuminates different normative
commitments and choices related to the implementation of the principle, and enables ethical
evaluation of specific understandings of the principle.

2. The Precautionary Principle

The precautionary principle is a principle of practical decision-making which may be justified
on the basis of ethical and socio-political grounds and/or as a form of rational action. In
general, the principle states that serious environmental threats and health hazards should
be anticipated and that they ought to be forestalled before the realisation of damage even if
scientific understanding of the risks is inadequate. Despite this commonly agreed (and non-
specific) core idea, the precautionary principle has various forms. A number of formulations
of the principle can be found in official documents such as international environmental
treaties (see e.g. Trouwborst 2002), and several definitions have been proposed in the
academic literature (Sandin 1999). Nevertheless, two particular formulations may be
considered paradigm examples of the principle. The first one was adopted at the United
Nations conference on environment and development in Rio de Janeiro.

Where there are threats of serious or irreversible damage, lack of full scientific
certainty shall not be used as a reason for postponing cost-effective measures to
prevent environmental degradation (UNCED 1992, Principle 15).

This formulation is typically referred to when the principle is invoked or discussed. It is
explicitly mentioned in most of the academic articles on the principle; and, it is usually
presented as a basic example of the principle (e.g. Manson 2002; Myers 2002, 211;
VanderZwaag 2002, 167). Furthermore, the formulation (or its equivalents) is included in
several other official documents. The Cartagena Protocol on Biosafety (CPB 2000, Article
1), for instance, reaffirms the formulation.

The second standard formulation was introduced at a conference organised by the SEHN.
According to it,

[wlhen an activity raises threats of harm to human health or the environment,
precautionary measures should be taken even if some cause and effect relationships
are not fully established scientifically (Wingspread Statement on the Precautionary
Principle 1998).

The Wingspread Statement is also mentioned in a number of academic articles on the
precautionary principle as a basic example of it (Myers 2002, 211). According to Derek



As a principle of practical decision-making, the precautionary principle implies a conduct-
guiding norm. In what follows, the aim is to point out the main normative commitments and
choices present — but typically not explicit — in the implementation of the precautionary
principle.

To begin with, it is useful to distinguish between extrinsic and intrinsic normative
components of precautionary decision-making.” (This distinction has not been explicated
nor emphasised in the discussion, however.) First, the most basic choice of the former kind
is the introduction of the precautionary principle to a particular regulatory context. This
choice cannot be derived from the principle itself. At the time of invocation, the
precautionary principle is not a part of the regulatory tools of a certain context. The choice is
socio-political and ethical in nature, and it should be based upon commonly accepted and
relevant reasons.

Second extrinsic choice is the determination of the general level of protection or of the
agreed acceptable level of risk. These threshold levels are set independently (and
chronologically before) of the introduction of the precautionary principle to a regulatory
framework. They ultimately determine the interpretation of the damage threshold.
Accordingly, in societies with varying levels of protection,® the application of the
precautionary principle has different actual consequences. It should be borne in mind,
however, that the chosen level of protection is typically expressed in general and qualitative
terms. Thus, there is much space for judgement and different readings of it in practice. For
instance, the European Union has defined its level of protection as high and context-
dependent.®

Finally, extrinsic normative choices are also made when the principle is interpreted and
implemented. This springs ultimately from the fact that (decision-making) principles such as
the precautionary principle do not imply a context specific guidance. Thus, their application
into a concrete situation presupposes deliberation and interpretation (see e.g. Beauchamp
& Childress 1994, 15; Dworkin 1976; Gardiner 2006, 58; Nollkaemper 1996, 80-81).

Intrinsic normative commitments, in their turn, can be further grouped into two
subcategories. On the one hand, all the understandings of the precautionary principle imply
three general substantive propositions explicated below. Even if the exact meaning (or right
definition) of the principle is a matter of disagreement (see e.g. Adams 2002; Kaiser 1997,
Sandin 1999; VanderZwaag 2002), general core idea(s) which leaves space for different
interpretations of the key concepts can be identified. Ethically speaking, three normative
propositions are implied by the precautionary principle.

First, severe environmental damage (such as loss of biodiversity) and health hazards (e.g.
increased allergies) should be anticipated before they actually take place.’® This normative
demand reflects a plea to narrow the scope of our ignorance and oversight. Concrete risk
research and the active development of its methods can certainly increase our ability to
identify and assess environmental threats and health hazards, and also tell us about what
we do not know. However, there may always remain possible and unexpected outcomes
that we do not know that we do not know about. It would be highly impractical (i.e. costly
and resource-demanding) and also partly impossible in principle to attempt to avoid these
outcomes. Surprisingly, to date; this first substantial proposition implied by the precautionary
principle has hot received much direct attention in the academic literature of the principle.



Second, the precautionary principle implies a norm to take pre-emptive actions in order to
protect the environment and human health. This proactive view may be contrasted with the
reactive approach which states an obligation to remedy or compensate damage after its
realisation. (Of course, one possible position would also be not to care about these kinds of
harms at all.) Similar account of the second normative proposition implied by the principle
can be found in Edward Soule who emphasises “a commitment to risk avoidance in terms of
some environmental risks” (Soule 2002, 21). In his view,

sometimes regulators should prohibit (or constrain) the commercialization of
environmentally risky technology, even though the science that identifies the risk is
uncertain and even though economic or other factors might recommend otherwise
(Soule 2002, 21).

In the concrete, pre-emptive measures may take the form of outright bans or phase-outs,
moratoria, pre-market testing, labelling, and requests for extra scientific information before
proceeding. Other kind of precautionary response would be the establishment and
implementation of new precautionary risk assessment methodologies. The last mentioned
reflects a heavy emphasis upon the first normative proposition of the principle — the focus is
not only on how to deal with the identified threats, but also on the methods to anticipate and
assess threats at the first place. "

The third normative proposition which is flowed from the precautionary principle concerns
the right role of scientific knowledge in the environmental and health decision-making.
According to the principle, adequate scientific understanding of an identified threat is not a
necessary condition for taking precautions (see Soule 2002, 21). This feature distinguishes
the! principle (or the precautionary approach) from earlier institutionalised risk governance
approaches. Following Neil A. Manson,

[t]his idea is supposed to run counter to standard decision-making procedures (e.g.,
cost-benefit analysis), in which possible but unproven causal connections do not
count (Manson 2002, 264).

Arie Trouwborst (2002) also distinguishes between the precautionary thinking and the
traditional model of environmental decision-making:

The main feature of this [traditional] model, which is founded upon the assumption
that science can to a sufficient extent foretell the outcome in terms of environmental
impacts of any given human activity, is that action to protect the environment is solely
justified when conclusive evidence shows that such an activity will cause
(substantial) damage in the absence of preventative and abatement measures.
(Trouwborst 2002, 11; see also ibid. 11-12,18-19.)

With the help of critical analysis, the third proposition can be further specified. The
proposition does not imply that any suspicions of risks, educated guesses or results of junk
science are sufficient to trigger precautions, but that we “should act based on the best
available science, albeit tentative, inconclusive, or in dispute” (Soule 2002, 21; see also
Ahteensuu 2007b).

More specifically, a narrow view based upon a decision-theoretic classification suggests that
the principle can be applied when (1) the (objective) probability of a risk cannot be

(W)
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UNCED=Rio Declaration on Environment and Development. United Nations Conference on
Environment and Development (Rio de Janeiro, June 3rd-14", 1992),

VanderZwaag, D. (2002). The Precautionary Principle and Marine Environmental
Protection: Slippery Shores, Rough Seas, and Rising Normative Tides. Ocean Development
& International Law, 33, 165-188.

Wiener, J.B., & Rogers, M.D. (2002). Comparing Precaution in the United States and
Europe. Journal of Risk Research, 5, 317-349.

Vienna Convention=Convention for the Protection of the Ozone Layer (Vienna, March 22",
1985).

Wildavsky, A. (1996). But Is It True? A Citizen’s Guide to Environmental Health and Safety
Issues. Cambridge: Harvard University Press.

Wingspread Statement on the Precautionary Principle (1998).

World Charter for Nature (United Nations General Assembly Resolution 37/7 1982).

' It should be emphasised that the relevance of the precautionary principle is not limited to a single regulatory
context, but it plays a role in several of them. The principle has been invoked in various fields of risk debates
as well as of actual policymaking. It is mentioned in a number of official documents within different regulatory
contexts. The relevance encompasses, for instance, marine and fisheries protection (see e.g. VanderZwaag
2002, 171-173); climate change and global warming debate; the protection of the ozone layer (e.g. Montreal
Protocol 1987, Preamble, Paragraphs 6 and 8); Vienna Convention 1985, Preamble, Paragraph 5); the
nuclear power risk; the risks of radio frequency electromagnetic fields of power lines, and of cellular
telephones and cellular telephone base stations (see e.g. Balzano & Sheppard 2002; Foster et al. 2000); and
the conservation of our natural environment (see e.g. The Precautionary Principle Project: Sustainable
Development, Natural Resource Management and Biodiversity Conservation (in <URL:
http://www.pprinciple.net/ [12.7.2006]).

For a discussion, see Carr 2002.
% Because the precautionary principle is employed in a public policy, views about it and especially the chosen
mode of implementation affect the whole society. First, the application of the precautionary principle in a
regulatory framework has influential effects on the rights and freedoms of individuals, companies, and
scientific community (e.g. on the limits of acceptable scientific research). Second, since the use of the
precautionary principle also implies redistributing costs, the way in which the principle is interpreted and
implemented has further social impacts. It is certainly worth — ethically speaking even necessary — to consider
as to whether the implied redistributions of risks, rights, costs, and benefits are just and democratic.
4 Common elements or dimensions of the precautionary principle have been proposed. Stephen M. Gardiner,
for instance, distinguishes three important components of the principle: threat of harm, uncertainty and
precautionary response (Gardiner 2006, 36; see also CEC 2000, 13-16; Tickner et al. 1998). More elaborated
study can be found in Per Sandin who considers the dimensions of the principle and provides the following
formal definition in his article “Dimensions of the Precautionary Principle”.

If there is (1) a threat, which is (2) uncertain, then (3) some kind of action (4) is mandatory (Sandin
1999, 891).

Accordingly, Sandin distinguishes between four basic dimensions (or common elements) of the principle:
(1) the threat dimension that refers to “one or other undesired possible state of the world”;
(2) the uncertainty dimension that “expresses our (lack of) knowledge of these possible states of the

world”;
(3) the action dimension that “concerns what response to the threat is prescribed”;
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(4) the command dimension that “states what the status of the action is” (Sandin 1999, 890-895).

All disputes concerning the exact meaning of the precautionary principle should be interpreted as
disagreements on the proper range of the variables (1)-(4) in this structural schema. According to Sandin, the
variables may vary in strength (or stringency) and precision (Sandin 1999, 895-898).

Another — and strikingly similar — formalisation is found in Neil A. Manson (2002) who tries to identify
the core logical structure of the precautionary principle in his article “Formulating the Precautionary Principle”.
Manson proposes three shared elements. The damage condition specifies the characteristics of an e-effect
(i.e. an effect on the environment) “in virtue of which precautionary measures should be considered”. The
second part, the knowledge condition, describes “the status of knowledge regarding the causal connections
between the e-activity and the e-effect”. The third element determines the e-remedy which decision-makers
should take in response to the e-activity. (Manson 2002, 265.)

Manson argues that this three-part structure is shared by all versions of the precautionary principle. The
logical form of the principle is neatly put into the following conditional statement:

if the e-activity meets the damage condition and if the link between the e-activity and the e-effect
meets the knowledge condition, then decision makers ought to enact the specified e-remedy (Manson
2002, 265).

The proposed elements, dimensions and logical core structure(s) of the precautionary principle are
certainly laudable in their own, and they may provide us with a better grasp of the principle. Sandin’s structural
schema can, for example, be employed to explicate, compare, and evaluate different formulations of the
precautionary principle. However, the chosen terms, such as ‘dimension’, are not illuminative. As the
precautionary principle is a decision-making principle, it would be in order to speak about thresholds and
prescribed actions, not about dimensions or elements whose status and interrelationships are not explicated.

Another problem shared by Sandin and Manson’s structural schemata is that they seem not to
exhaust all the understandings of the precautionary principle.To be fair, Sandin softens the claim about
applicability of the structural schema in his later writings. According to him, “there are, however, other versions
of the precautionary principle which cannot be interpreted with the aid of the four dimensional if-clause”
(Sandin 2004, 470). As an example of this, Sandin considers the formulation of the precautionary principle in
the Rio Declaration (UNCED 1992, Principle 15).

> As explicated by Per Sandin (1999, 895), the formulations of the precautionary principle often differ with

regard to the normative status of the precautionary response. As an example of this, the application of
precautionary measures may be stated as justified or obligatory (see also Cameron & Wide-Gery 1995,
100,135).
6 Although the term ‘risk’ has multiple definitions and uses, generally speaking it means exposure to the
chance of loss. More precisely, a risk denotes an undesirable state of affairs which may or may not occur as a
result of human activities and/or natural events. For an analysis of different risk concepts, see Renn 1992; see
aIso Stirling 2004.

71 do not claim that the classification introduced covers all the normative choices related to the precautionary
principle and its use. This is because, in the end, every choice can be thought to include an evaluative
statement or a norm to act in a certain way (see e.g. Longino 1983). Risk research upon which the
precautionary decision-making is based, for instance, encompasses several normative choices of different
levels (see e.g. Lemons 1997, 218). Nonetheless, the classification introduced seems to elucidate the most
relevant normative choices and commitments.

Every country has a sovereign right to choose its own level of protection.

“Communlty policy on the environment shall aim at a high level of protection taking into account the diversity
of situations in the various regions of the Community” (The EC Treaty 1992, Article 174, Paragraph 2).

° On the basis of a review of official documents and the related academic literature, the relevant types of ¢
harms include (i) environmental damage, e.g. loss of biodiversity; (ii) human deaths and health hazards such’ z 3
as increased allergies; and (iii) harm to other sentient beings. Other kinds of risks such as economic ones — if
taken into account at all (see Nollkaemper 1996) — are considered at most indirectly. Different theories of
ethics (e.g. anthropocentric and ecocentric approaches) assign different emphasis upon (i)-(iii).

As an example of precautionary risk assessment methodologies, see Tickner 2003. For an analysis of the
|mplemented (narrow and broad) precautionary policies within the European Union, see Levidow et al. 2005.

2 It should be emphasised that, despite the fact that the precautionary principle is pre-eminently a principle of
law, the uncertainty that triggers its application is related to limitations on scientific understanding of a risk, not
to legal uncertainty and/or proof.

® For a more detailed discussion about different risk decision- -making situations, see e.g. Stirling 2002, 77-82.
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2 Precaution as a principle of international law

Many environmental lawyers have argued that the
precautionary principle is already a principle of customary
international law:* What is clear is that the principle is
certainly the underlying rationale for several MEAs. The
principle has been applied to various environmental issues
and has over twelve different definitions in international
agreements.® Besides the operative use of precautionin
the Biosafety Protocol,* the principle has been incorporated
in a number of international environmental agreements.

Reference to precaution is included in the preamble of the
Vienna Convention on the Protection of the Ozone Layers
and the Montreal Protocol on Substances that Deplete the
Ozone Layer.® It is reflected in the articles of agreements,
such as the UN Framework Convention on Climate Change
and the UN Conference on Environment and Development
Rio Declaration. Other treaties, such as the Convention

on Biological Diversity do not mention the principle by
name, but define its properties within the agreement.”

What is lacking is a uniform description of the precautionary
principle in these agreements, leading some critics to argue
that the principle is overused without a clear understanding
of its meaning and consideration of its implementation. The
flexible definition of the precautionary principle may be its
strength, but also one of its greatest weaknesses. Several
WTO Members have noted in the Committee on Trade and
Environment (CTE) that the difficulty of further integrating
precaution in the WTO lies in the lack of an internationally-
agreed definition of the precautionary principle.’®

International jurists writing on the principle generally rely on
two similar definitions of the precautionary principle. The first
is found in the Bergen Ministerial Declaration on Sustainable
Development (1990):

In order to achieve sustainable development, policies
must be based on the precautionary principle.
Environmental measures must anticipate, prevent and
attack the causes of environmental degradation. Where
there are threats of serious or irreversible damage, lack
of full scientific certainty should not be used as a reason
for postponing measures to prevent environmental
degradation.”

The second often-cited definition is found in Principle 15 of the
Rio Declaration on Environment and Development (1990):

In order to protect the environment, the precautionary
approach shall be widely applied by States according to
their capabilities. Where there are threats of serious or
irreversible damage, lack of full scientific certainty shall
not be used as a reason for postponing cost-effective
measures to prevent environmental degradation >

These two definitions of the precautionary principle, which at
first glance seem similar, differ greatly. The Bergen Ministerial
Declaration definition does not mention economics, except

in reference to sustainable development. Rio Principle 15,
however, promotes precaution, but only if the measures are
‘cost effective, which balances the need for the measure
taken with its potential economicimpact. These two
definitions are consistent when it comes to what triggers
precautionary action - a threat of serious or irreversible
harm. The threshold of harm is not consistent, however, in
all MEAs. The Biosafey Protocol, for example, has a much
lower trigger as precaution may be justified “with potential
adverse effects of a living modified organism on the
conservation and sustainable use of biological diversity."”

Principles can form the basis of custormary international law
if they are consistently defined and applied in international
treaties and in decisions of international tribunals and

the International Court of Justice (ICJ). The importance of
customary law is that it establishes binding obligations for
states. Customary law is developed through State practice:

a consistent approach to treaty negotiation and ratification;
application in domestic legislation and decisions of domestic
courts; and statements by government officials are all
evidence of the acceptance of a principle as custom. A
second way in which to discern customary law is opinio juris,
determining whether States act as though they are bound by
the principle. Consistent action on the part of States may help
determine opinio juris as it reveals an underlying belief that
the State is obligated to follow a principle, as required by law.
Evidence that a principle has reached the status of customary
law can also be determined by persistent objections

from States that refuse to be bound by the practice.

The European Union clearly has taken the position that

the precautionary principle is customary international law,

as evidenced by the fact that environmental policy in the
European Union is based explicitly on precaution.” The

EU presented its position on the precautionary principle

in the WTO affirming that “the precautionary principle is
gradually asserting itself as a principle of international law

in the fields of environmental and health protection.”
While the Treaty Establishing the European Community

does not provide a definition of the precautionary principle,
decisions by the European Court of Justice and other EU
courts denote elements of a general application of the
precautionary principle in EU law to support action. These
include uncertainty, risk,and lack of a direct causal link
between the risk and the perceived harm. The EU has
annunciated its objective to establish guidelines for use of the
precautionary principle in order to clarify arrangements for its
application. During the discussion on the EU Communication
on the Precautionary Principle in the CTE, the need to further
integrate this principle in the WTO or to establish guidelines
was questioned. Importantly, it was pointed out that the

EU had failed to provide a definition of the principle.”®

An important aspect in implementing precaution is to use
the least-trade restrictive measure available; that is to say
that where there are a number of possible means of attaining
the same level of health or environmental protection, the

)
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least-trade restrictive measure should be opted for? In the
EU, the discretion of policy makers to use precaution may
take precedence over economicinterests and the principles of
proportionality and non-discrimination.2®

While the idea of exercising precaution in the face of risk and
uncertainty is not new in the United States,? the Government
maintains that precaution is an approach, as opposed to a
more formalized principle. Thus,“precautionary approach”
and “precautionary measures” is the language that has been
negotiated into many MEAs. A report prepared by a Federal
Advisory Committee to the US Environmental Protection
Agency sheds some light on the reluctance of the United
States to formally adopt the precautionary principle. This
report recognizes American laws are “replete with examples
of caution exercised in the face of scientific or technological
uncertainty,” but that, despite the principle’s scientific

and government support in Europe, “there has been some
criticism that the implementation of the principle may
generate litigation.”® Perhaps the fear of providing the
litigious American society with another tool to challenge
governmental decisions is hindering the principle’s
acceptance® Certainly, the economic costs of applying the
precautionary principle are a genuine concern, but these
costs should be balanced by the threat of irreversible harm.

While as a general rule, cost-benefit analysis is a requirement
of US law, cost-benefit analysis is not applicable in most food
safety decisions.® Although the US takes into consideration
precaution when developing domestic responses to health
and environmental concerns, there is a clear policy to reject
the application of the precautionary principle in international
law. As such, the US is not a Party to several MEAs that are
based on precaution, such as the Convention on Biological
Diversity and its Biosafety Protocol.

Canada has taken the middle ground in recognizing the
precautionary principle. Despite acceptance of the principle
domestically, Canada has twice challenged the invocation of
precaution by the EU at the WTO. Canada took the position
before the WTO Appellate Body that the principle is “an
emerging principle of international law, which may further
crystallize into one of the general principles of law recognized
by civilized nations.”» The precautionary principle is reflected
in Canada’s federal environmental laws,** and Canada’s
highest Court seems persuaded that the principle is, in fact,
international custom.® However, a discussion paper prepared
by the Canadian Government exemplifies the struggle of
formally adopting the principle as government policy: “[t]here
are concerns that the precautionary approach could be
applied to perceived risks for which there is no sound scientific
basis, which would unnecessarily stifle innovation or impose
unfair costs on sectors of society” On the other hand, many
“may view the precautionary principle as a new approach
that can lead to more responsive decision making.”*¢ This
discussion paper also refers to the need to choose the “least-
trade restrictive” option, if an alternative measure would
adequately respond to the risk.

The judiciaries of several developing countries have also
recognized the precautionary principle, as illustrated by recent
decisions of the Supreme Court of India. The Indian Supreme
Court has acknowledged that the precautionary principle

has emerged as customary law. The Court has referred to the
Indian Constitution and environmental statues to show that
the precautionary principle was already implied and that, in
view of these constitutional and statutory provisions, it had
“no hesitation in holding that the Precautionary Principle and
the Polluter Pays Principle are part of the environmental law
of the country.”s

Although some international scholars do not believe that
there is significance to the debate between the terminology
“approach” and “principle,”* in its decision on Reformulated
Gasoline, the WTO Appellate Body recognized that the Dispute
Settlement Understanding directed them to apply the
“customary rules of interpretation of public international law”
to clarify WTO provisions.?® The Appellate Body further noted
that the WTO Agreements were not to be read “in clinical
isolation from public international law."# This is a welcome
step to integrating WTO law into the broader framework of
public international law, so that the WTO does not become
hermetically sealed.# Nevertheless, in the Hormones dispute,
the Appellate Body noted that the precautionary principle “at
least outside the field of international environmental law,”
still awaits “authorative formulation as a customary principle
of international law."+

The lack of a determination by the ICJ that the precautionary
principle is (or is not) customary international law, despite
the fact that the principle has been raised in more than one
hearing,* supports the Appellate Body’s conclusion that the
status of this principle as custom is still “emerging.” While it
is clear that the WTO Agreements, including the Agreements
on Sanitary and Phytosanitary Measures (SPS) and Technical
Barriers to Trade (TBT), are to be interpreted in the broader
context of customary international law,* the status of the
precautionary principle as custom has yet to unequivocally be
solidified.

The significance of the term “principle”is that principles
create obligations. This is evidenced by the Supreme Court
decisions in Canada and India, which used similar reasoning
to apply an international principle to domestic law. The
Canadian decision, for example, interpreted a municipal by-
law that limited the use of pesticides in a manner that was
consistent with the precautionary principle. What types

of obligations would ensue for Member States if the WTO
Appellate Body were to accept that precaution is not merely
an “approach,” but a “principle”? Could the acceptance of the
precautionary principle change existing WTO obligations with
respect to risk assessment in the Agreement on Sanitary and
Phytosanitary Measures?



the EU wished to reduce the risk closer to zero. Which
government was acting from the perspective of prudence?
The Appellate Body found the EU ban on hormone-treated
beef to be inconsistent with the requirements of the SPS
Agreement under Article 5.1.% This signals that a zero-risk
policy has to be based on a foundation of science. Even
though the EU was ordered to bring the measure into
conformity with its obligations under the WTO, Europeans
do not seem to be willing to accept beef enhanced with
hormones in the dining rooms of their citizens. Thus, the
EU has maintained the import ban and has continued to
pursue risk assessment to support its ban.¢

Although the Government of the United States might
vehemently deny it, it would seem that recognition

of the precautionary principle made its way into WTO
law, or, at least was considered an exception to WTO
rules, when the Appellate Body allowed a European
moratorium on asbestos products from Canada. The
Appellate Body effectively broadened the interpretation
of what is “necessary” to include preventative action in
the face of a health risk.

In the EC — Asbestos case, the Appellate Body interpreted
Article XX alongside the provisions of the SPS Agreement
and arguably “read in” precaution. The Appellate Body
stated that “responsible and representative governments
may act in good faith on the basis of what, at a given
time, may be a divergent opinion coming from qualified
and respected sources.”®3 Furthermore, on the role of
science vis-a-vis justifying a measure under Article XX(b),
“a Member may also rely, in good faith, on scientific
sources which, at that time, may represent a divergent,
but qualified and respected, opinion.”® Thus a Member
is not obligated, in setting health policy, “automatically
to follow what, at a given time, may constitute a majority
scientific opinion.”® These are strong statements towards
permitting countries to implement precaution while not
abrogating their WTO obligations.

The panel in EC — Asbestos also recognized that, for a
Member to be entitled to apply Article XX, an absolute
level of certainty cannot be required as “to make the
adoption of health measures concerning a definite risk
depend upon establishing with certainty a risk [...] would
have the effect of preventing any possibility of legislating
in the field of public health.”¢¢

The controversial Biotech case was brought by Argentina,
Canada and the US against the EU’s alleged de facto
moratorium on the approval of new agricultural biotech
products. The claim is that the EU had failed to approve
any new GMOs between 1998 and 2004, which constitutes
a de facto moratorium that has not been justified
scientifically and, therefore, is not in conformity with WTO
rules.The Biotech dispute is a test case for the treatment
of precaution in the multilateral trading system.

The Hormones and Asbestos decisions and the current
Biotech dispute in the WTO raise crucial issues with
respect to the role of science in managing public risk.
There needs to be a balanced approach to regulation,
whereby health and safety concerns are addressed while
allowing scope for the development of technology. The
question is how to go about ensuring the appropriateness
of domestic regulation in the face of scientific uncertainty
and in view of public demands to take precautionary
measures.® If scientific evaluation does not permit

the determination of the existence of risk with

sufficient certainty, recourse to precautionary action

will depend on the level of protection chosen by the
government authority and the exercise of its discretion.
This is a normative decision — a political choice.®®

As noted above, it has been suggested that the solution
for some precautionary action is to assess the idea of
“least-trade restrictive” for implementing precautionary
measures. However, choosing the “least-trade restrictive”
option is only a partial solution. States also need to work

towards adopting a common understanding of precaution.

Notwithstanding work towards a common understanding
of precaution, interpretations may well continue to vary
between States. In the context of the WTO, for example,
Members may interpret their obligations under the rules
of the trading system differently; hence the recourse to
dispute settlement. However,a common understanding or
rules allow WTO panels and the Appellate Body to render
consistent judgments when disputes arise. In the same
manner, a common understanding of the precautionary
principle would further consistency in judicial decisions in
the event of disputes.

It would seem that it is only possible to work towards
developing agreement on a common application of

the precautionary principle in the context of bilateral,
regional and multilateral agreements. As noted earlier,
precaution is a cornerstone of many MEAs, and thus far,
measures taken pursuant to these agreements have
not been challenged at the WTO. However, the tenuous
relationship between trade and environment may be
further threatened by the interplay between WTO rules
and the Biosafety Protocol, with its emphasis on the
precautionary principle.



4 The status quo - can it be maintained?

As an underlying principle of the Convention on
Biological Diversity's {CBD) Cartagena Protocol on
Biosafety, precaution has real economic and social
implications in its interface with international trade.
Compatibility between the WTO Agreements and MEAs,
such as the CBD, has long been a prominent feature in
the discussions in the CTE.® Following the mandate in
the WTO Doha Declaration, the relationship between
the WTO and MEAs is the subject of negotiation in

the CTE Special Session.” The majority of countries
have adopted the position at the WTO that there is
already sufficient scope under WTO provisions to use
trade measures for environmental purposes in MEAs.
Therefore, there is no need to alter existing WTO rules
to accommodate MEAs. The approach not to amend
or clarify WTO rules has been labelled the status quo.

Maintaining the status quo between MEAs and the WTO
is built around the premise that only a small number
of MEAs contain trade measures and that thus far
there has not been any conflict between MEAs and the
WTO. Although the relationship between MEAs and
the WTO has often seemed theoretical, without any
real world examples, there are several recent cases to
indicate that this is changing. The belief that the two
spheres can coexist without incident is being sorely
tested for example in the Biotech dispute unfolding

at the WTO between the European Union, on the one
hand, and the United States, Canada and Argentina,
on the other, over genetically modified organisms.
Although the United States is not a signatory to the
Biosafety Protocol, Argentina, the European Union

and Canada have ratified the Protocol, indicating its
general acceptance in the international community.”

The relationship between the Biosafety Protocol

and international agreements, including the WTO, is
addressed in the Protocol’s preamble. The preamble
recalls the concept of mutual supportiveness between
trade and environment agreements, affirms that the
Protocol shall not be interpreted as implying a change in
rights and obligations of parties under any other existing
international agreements, and takes into account that
this shall not mean that the Protocol is subordinate

to other international agreements. The relationship
between the Protocol and WTO rules was one of the
crucial issues during the negotiation of the Protocol.”

According to the arguments presented by the EU to
the Biotech panel, “there is authority to support the
proposition that the Protocol and the SPS Agreement
(as well as the TBT Agreement and the GATT) are so
closely connected that they should be interpreted and
applied consistently with each other, to the extent
that is possible.”” In effect, the EU is arguing that
MEAs, in this case the Biosafety Protocol, are setting
international standards. In keeping with the preamble
to the Biosafety Protocol, the EU maintains that its

own internal processes are consistent, therefore,
with both WTO rules and the Biosafety Protocol.

A desire for precaution in taking decisions related to
biotechnology clearly has been expressed by Parties
to the Convention on Biological Diversity in drafting
the Biosafety Protocol, as well as by NGOs.* Indeed,
the report by the WTO panel adjudicating the Biotech
case has once again been delayed to December
2005.7 Originally, the Panel was to have presented
its findings in September 2004. As a result, this long-
awaited ruling will not be released before the Hong
Kong WTO Ministerial Conference in December 2005,
In large part, the cause of the delay is the enormous
amount of scientific data presented by the EU in its
defense and the Panel’s decision to consult experts.”

The battle lines seem to be drawn — with the
precautionary principle and the Biosafety Protocol
on one side and “science-based risk assessment” and
WTO rules on the other. However, the approval by
the EU of a variety of GMO maize for use as feed in
the Spring of 2004,7 and a second maize variety in
the Summer of 2004,” may mean that no country
would be willing to finalize this dispute in the

WTO, despite the important principles at issue.
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I. INTRODUCTION
The meaning of the precautionary principle

The uncertainty surrounding potential threats to the environment has frequently
been used as a reason to avoid taking action to protect the environment. However,
it is not always possible to have clear evidence of a threat to the environment
before the damage occurs. Precaution - the “Precautionary Principle” or
“Precautionary Approach” - is a response to this uncertainty.

The Precautionary Principle has been widely incorporated, in various forms, in
international environmental agreements and declarations and further developed in
a number of national laws. An element common to the various formulations of the
Precautionary Principle is the recognition that lack of certainty regarding the threat
of environmental harm should not be used as an excuse for not taking action to
avert that threat (See Box 1).

The Precautionary Principle recognizes that delaying action until there is
compelling evidence of harm will often mean that it is then too costly or impossible
to avert the threat. Use of the principle promotes action to avert risks of serious or
irreversible harm to the environment in such cases.

The Principle is based on the recognition that a false prediction that a human
activity will not result in significant environmental harm will typically be more
harmful to society than a false prediction that it will result in significant
environmental harm.

The Principle therefore provides a fundamental policy basis to anticipate, avoid and
mitigate threats to the environment.

There has been much debate about the nature of the concept of precaution, in
particular whether it should be accepted as a legal principle in addition to being a
sound policy approach. Some have argued against the recognition of precaution as a
“principle” of environmental law, which implies a broad obligation to apply
precaution in decision-making, in favour of viewing precaution as merely one
particular policy/management “approach” to dealing with uncertain threats. While
it is undisputed that in an increasing number of specific contexts there are clear



legal requirements to apply precaution, there is an ongoing debate on whether
precaution has become part of international customary law. The development of
these guidelines has not been shaped by this distinction. The term 'Precautionary
Principle’ has been used throughout these guidelines for consistency.

Finally, it must be borne in mind that the precautionary principle is generally only
relevant where the following elements are present:

o First, in situations where there is uncertainty. Where the threat is relatively
certain (i.e. a causal link between an action and environmental damage can
be established, the probability of occurrence can be calculated, and the
damage insured ‘against), measures may also need to be taken. However,
these should be seen as preventive, not precautionary measures; and.

e Second, where there is a threat of environmental damage. Where there is no
indication of a threat of environmental harm, the principle will not apply;
and.

e Third, where the threatened harm is of a serious or irreversible nature.
Where threatened damage is trivial or easily reversible, the principle will not
be relevant.

BOX 1: Some examples of different formulations of the Precautionary Principle

Rio Declaration, 1992 Principle 15

In order to protect the environment the Precautionary Approach shall be widely
applied by States according to their capabilities. Where there are threats of serious
or irreversible damage, lack of full scientific certainty shall not be used as a reason
for postponing cost-effective measures to prevent environmental degradation.

Convention on Biological Diversity 1992, Preamble

[W]here there is a threat of significant reduction or loss of biological diversity, lack
of full scientific certainty should not be used as a reason for postponing measures
to avoid or minimize such a threat.

Framework Convention on Climate Change 1992, Article 3.3

3. The Parties should take precautionary measures to anticipate, prevent or
minimize the causes of climate change and mitigate its adverse effects. Where
there are threats of serious or irreversible damage, lack of full scientific certainty
should not be used as a reason for postponing such measures, taking into account
that policies and measures to deal with climate change should be cost-effective so
as to ensure global benefits at the lowest possible cost.

UK Biodiversity Action Plan, 1994, para 6.8
In line with the precautionary principle, where interactions are complex and where
the available evidence suggests that there is a significant chance of damage to our
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THE PRECAUTIONARY PRINCIPLE
IN THE INTERNATIONAL ARENA

By Mary Stevens

“WHEN AN ACTIVITY RAISES THREATS OF HARM TO THE
ENVIRONMENT OR HUMAN HEALTH, PRECAUTIONARY MEASURES
SHOULD BE TAKEN EVEN IF SOME CAUSE AND EFFECT
RELATIONSHIPS ARE NOT FULLY ESTABLISHED SCIENTIFICALLY.”
WINGSPREAD STATEMENT ON THE PRECAUTIONARY PRINCIPLE,
1998.

The purpose of this paper is to introduce the
precautionary principle in terms of its history, use, and
application in several different international agreements. The
precautionary principle is preventative in nature and stems from
the idea that just because an activity cannot be proven unsafe
does not mean that it does not have any negative effects. It has
been heralded and criticized by scientists alike, and it has been
applied in so many different ways that its definition depends
on which international agreement one is reading.

DEVELOPMENT OF THE PRECAUTIONARY
PRINCIPLE

BEGINNINGS

The “precautionary principle” has not been present in
the field of international environmental law for very long, yet
it has achieved a prominent position as a major topic of debate
over the past ten years. In essence, it advocates the use of
precaution in situations where some scientific uncertainty exists.

The point of the precautionary principle is to anticipate
and avoid environmental damage before it occurs. This
preventive measure, which is novel in many ways, would
ultimately serve to lower mitigation costs of resultant
environmental damage. The implementation of the
precautionary principle is problematic in an economic sense
because it places more responsibility on those who create
potential risks than in the past. Its most important — and
debatable - feature is that it shifts the burden of scientific proof
from those who would like to prohibit ot slow down a potentially
dangerous activity to those who conduct the activity.!

Most commentators agree that the precautionary
ptinciple otiginally emetrged from Germany in the mid-1970%.”
A decade later, during international conferences held to discuss
the protection of the North Sea, Germany introduced its
precautionary principle to the rest of the world. At first, the
word “precaution” was not even used; the parties agreed instead
that “damage to the environment can be irreversible or
remediable only at considerable expense and over long petiods
and that, therefore, coastal states and the EEC must not wait
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for proof of harmful effects before taking action.”

In 1987, at the second conference where the London
Declaration was adopted, a “precautionary approach” was
introduced." Even with regard to the protection of the ozone
layer, the Preamble to the Montreal Protocol provided for
precautionary measures to be taken in controlling CFCs.> By
1990, the Precautionary Principle was being referenced in its
own right: the parties to the third conference at the Hague
stated that they “will continue to apply the precautionary
principle, that is to take action to avoid potentially damaging
mmpacts of substances that are persistent, toxic, and liable to
bioaccumulate even when there is no scientific evidence to prove
that a causal link exists between emissions and effects.”® It
could also be found in the 1990 Bergen Declaration on
Sustainable Development, which connected the importance of
taking caution in innovation with the achievement of sustainable
development.

In order to achieve sustainable development,
policies must be based on the precautionary
principle. Environmental measures must
anticipate, prevent and attack the causes of
environmental degradation. Where there atre
threats of setious or irreversible damage, lack
of full scientific certainty should not be used
as a reason for postponjng measures to prevent
environmental degradation.’

The precautionary principle has been
referenced in dealing with the protection of the marine
environment. Article 2 of the OSPAR Convention
states:

The precautionary principle, by virtue of
which preventive measures are to be taken
when there are reasonable grounds for concern
that substances or energy introduced, directly
or indirectly, into the marine environment may
bring about hazards to human health, harm
living resources and marine ecosystems,
damage amenities or interfere with other
legitimate uses of the sea, even when there is
no conclusive evidence of a causal relationship
between the inputs and the effects.?

Also in 1990, the principle of precaution was included
in the White Paper on Britain’s Environmental strategy
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(“White Papet”).” In the papet, it was wtitten that:

We must analyze the possible benefits and
costs both of action and of inaction. Where
there are significant risks of damage to the
environment, the Government will be
prepared to take precautionary action to limit
the use of potentially dangerous pollutants,
even where scientific knowledge is not
conclusive, if the balance of the likely costs
and benefits justifies it. This precautionary
principle applies particularly where there are
good grounds for judging either that action
taken promptly at compatatively low cost may
avoid more costly damage later, or that
irreversible effects may follow if action is

delayed."

Burope expressed its belief in the precautionary
ptinciple again in 1991 during a meeting between the patties to
the 1972 London Dumping Convention. There the parties
agreed that “approptiate measures are taken where there is
reason to believe that substances or energy introduced into the
marine environment are likely to cause harm, even when there
is no conclusive evidence to prove a causal relation between
inputs and their effects.”” Also in 1991, the Bamako
Convention, which was convened to discuss problems of
hazardous waste shipments to African countries by wealthier,
industrialized ones, employed a strict version of the
precautionary principle. Under this convention, the parties
agreed to prevent “the release into the environment of
substances which may cause harm to humans or the
environment without waiting for scientific proof regarding such
harm.”"?

1992 .AND BEYOND

1992 was a big year for international environmental
agreements and the precautionary principle is found throughout.
In 1992, the landmatk Rio Declaration was signed at the United
Nations Conference on Environment and Development
(“UNCED”), which was the second significant worldwide
conference on the environment. Twenty years priot, the United
Nations Conference on the Human Environment took place
in Stockholm, Sweden. This first conference was motivated
ptimarily by concern over transboundary pollution, particularly
in the form of acid rain. The precautionary principle was not
yet developed at the time of the Stockholm Convention.

However, the precautionary principle did emerge from
the Rio Conference.”® Article 15 of the Rio Declaration
elaborated upon this constantly-evolving concept. Article 15
is extremely important because it was the first time that the
United States joined an international agreement that utilized
the precautionary principle. Because of this, Article 15 was
the result of painstaking negotiations and compromise.

In order to protect the environment, the
precautionary approach shall be widely applied
by States according to their capabilities. Where
there are threats of setious ot itreversible
damage, lack of full scientific certainty shall

14

not be used as a reason for postponing cost-
effective measures to prevent environmental
degtradation."

During 1992, international parties convened for the
United Nations Framework Convention on Climate Change.
This Convention dealt with the problem of pollution,
specifically that of greenhouse gases which are causing
temperatures to tise on a global level. The precautionary
ptinciple was referenced at this convention as well. The text
provides that

The parties should take precautionary
measures to anticipate, prevent, or minimize
the causes of climate change and mitigate its
adverse effects. Where there are threats of
serious or irreversible damage, lack of full
scientific certainty should not be used as a
reason for postponing such measure, taking
into account that policies and measure to deal
with climate change should be cost-effective
s0 as to ensure global benefits at the lowest
possible cost.”

The Biodiversity Convention was also agreed to in
1992. Once again, the precautionary principle was mentioned.
Interestingly, the use of the ptinciple in the preamble of this
agreement did not include the cost-benefit language found in
Principle 15 of the Rio Declaration.

Where thete is a threat of significant reduction
ot loss of biological diversity, lack of full
scientific certainty should not be used as a
reason for postponing measutes to avoid or
minimize such a threat.

The principle was also found in the Convention on
the Protection and Use of Transboundary Watercourses and
International Lakes, stating that precaution will be taken
regardless of whether “scientific research has not fully proved
a causal link . . . ”'® Finally, it was also included in the 1992
Maastricht Treaty and has continued to be an impottant principle
guiding the European Union:

The Community policy on the environment .
.. shall be based on the precautionary principle
and on the principles that preventative action
should be taken, that environmental damage
should as a priotity be rectified at source and
that the polluter should pay. Environmental
protection requirements must be integrated
into the definition and implementation of
other Community policies.”’

IMPLICATIONS

Some legal commentators have argued that the
precautionary principle has approached the level of customary
international law."® On the other hand, it is also pointed out
that this status has not yet been achieved due to the fact that
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the precautionary principle is somewhat vague, has been
interpreted in several different ways, and is not accepted by
much of the wotld on a national level.” One desctiption of
the precautionary principle is that it is an evolving, culturally-
framed concept “that takes its cue from changing conceptions
about the appropriate roles of science, economics, ethics, politics
and the law in pro-active environmental protection and
management.””

In many ways, the precautionaty ptinciple represents
legal concepts that are not new. James Cameron, a proponent
of the principle, points out several different existing legal
principles thathe believes are “indirect” precautionary measures.
Most significant is the tort concept of strict liability, which
provides for absolute liability in activities, such as the burial of
environmental waste, that are considered to be “abnormally
dangerous.” Cameron explains that the possibility of being
held strictly liable, where acting with reasonable care does not
matter, causes actors to be motre careful and consider the costs
of potential liability before acting'

Cameron makes a second point. He believes
that insurance mechanisms are also evidence of precautionary
measures already in the system. “[IJnsurance schemes. .. create
substantial financial incentives against generating environmental
inputs that may subsequently have a degrading effect, but which
cannot currently be conclusively shown to do so.”*

Thirdly, the precautionary principle has been analogized
to environmental impact assessments. This is an important
connection as well. The National Environmental Protection
Act® (“NEPA”) is an example. NEPA tequites agencies of
the United States government to prepate an environmental
impact statement with respect to “major federal actions
significantly affecting the quality of the human environment.”**
NEPA has been a model for several countries that have
instituted similar laws and now can be found in various
international treaties and declarations. Principle 17 of the Rio
Declatation is instructive.® Cameron points out that “in
themselves . . . environmental impact assessments amount to a
form of mandated information provision, with precautionary
effects similar to those made possible by environmental
empowerment; they are precautionary enabling devices.”

One final point needs to be made about the principle.
Itis most commonly criticized on the grounds that uncertainty
is something that is inherent to the scientific process and thatit
is not scientifically possible to prove any fact with 100%
certainty. The fundamental basis of science is to disprove a
theoty not prove it conclusively. Even when broad consensus
of the scientific community is found, there will always be a
few who disagree and some level of uncertainty will always
exist.”

Proponents of using precaution acknowledge

this undeniable reality but point out that some problems
have several layers of different types of scientific issues and
therefore, several layers of uncertainty. It is this complexity of
uncertainties that cause concern to many. The more
uncertainties that exist increase the possibility that some
unforeseen or otherwise unrelated factor could change the
outcome or prediction of potential harm. In other words, the
risk profile of the problem changes. Because of this added
complexity, advocates say that the precautionary principle is a
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theory that should be essential in its guidance of policy, however
impetfect it may be.*Q

! This shift of the burden of proof is not common in
environmental law. For example, in the United States,
environmental impact assessments, which are required under the
National Environmental Protection Act (“NEPA”) and are
extremely important mechanisms for determining the
environmental, social and economic viability of a major project,
do not shift the burden of proof where there is scientific
uncertainty. Normally, the Eurdcn of proving that an activity will
be harmful falls on those who suggest the potential harm, instead
a requirement that the party pro osing the project prove its
harm/smess. See generally NEPA, Ronnie Harding & Elizabeth
Fisher, Introducing the Precantionary Principle, in RONNIE HARDING &
FLIZABETH FISHER, EDS., PERSPECTIVES ON THE PRECAUTIONARY
PrincipLi 2-22 (1999).

? Soe Wybe T. Douma, The Precantionary Principle, TM.C. Asser
Institute, available at hitp:/ /wwwassernl/EEL/virtue/
precprin.htm. The German conception of the precautionarir
principle, Vorsorgeprinzip, distinguished between human behavior
that causes danger and human behavior that causes risk,
Danggrous effects are to be prevented by the government by all
possible means (Gefahrenvorsorge). If there 1s a risk of
dangerous effects, the government must investigate the
possibilities of risk prevention and take preventative measures if
the risk is great enough (Risikovorsorgc}. See id.; See also Harding
& Fisher, supra note 1. Some scholars also assert that the basic
concepts behind the precautionary principle were discussed at the
United Nations Convention on the [I)-{umau Environment in
Stockholm, 1972.

* See First International Conference on the Protection of the
North Sea, Bremen, 1984; See also Davip HUNTER, JAMES SALZMAN
& DURWOOD ZAELKE, INTERNATIONAL ENVIRONMENTAL Law &
Poricy 360-61 (1998); Douma, supra note 1. See generally James
Cameron & }juh Abouchar, The Precautionary Principle: A
Fundamental Principle ]af Law and Policy for the Protection of the Global
Einvironment, 14 B.C. InT’1. & Cowmr. L. Riv. 1 {1 991).

* See Ministerial Declaration for the Second International
Conference on the Protection of the North Sea (Nowv. 25,

1987); See alse Douma, supra note 1. Furthermore, the
OSPAR Convention was organized for the protection of

the marine environment ;m% included the precautionary
principle in Article 2.

The precautionary principle, by virtue of which
preventive measures are to be taken when there
are reasonable grounds for concern that
substances or energy introduced, directly or
indirectly, into the marine environment may bting
about hazards to human health, harm living
resources and marine ecosystems, damage
amenities or interfere with other legitimate uses
of the sea, even when there is no conclusive
evidence of a causal relationship between the
mputs and the effects.

* See Montreal Protocol on Substances that Deplete the Ozone I ayer, 1987.
The Preamble states “[n]oting the precautionary measures for
controlling emission of certain chorlorflourocarbons that have
already been taken at national and regional levels.”

¢ Final Declaration of the Third International Conference on
Protection of the Notth Sea, Mar. 7-8, 1990. 1 YB Int’l Envtl Law
658, 662-73 (1990).

T See Bergen Conference on Sustainable Development.

# Convention for the Protection of the Marine Environment of
the North-east Atlantic, Art. 2, Sept. 22, 1992, 32 IL.L.M. 1069

1993).

S 95' ee '}'bi,f Comman Inheritance: Britains Environmental Strategy, Sept.
1990.

1 1d. at § 1.18.

"' See London Dumping Convention Amendments (1991).

2 Bamako Convention on the Ban of the Import into Africa and
the Control of Transboundary Movement and the Management
of Hazardous Wastes Within Africa, Jan. 30, 1991, OAU/CONE/
COOR/ENV/MIN/AFRI/CONV.1(1) Rev.1, reprinted in 30
LLM. 773
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